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Mr. Winston took an active part in the campaign in behalf of the Mellon 
tax plan. In the capacity of Acting Secretary of the Treasury, he made a 
plea for speedy decisions at the organization meeting of the Board of Tax 
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The Effect of Taxation on Foreign 
Trade 


By FRANK D. GRAHAM* 


HE manufacturers and merchants of any 

heavily taxed country are prone to consider 

their tax burdens a serious if not a crippling 
handicap on their efforts to acquire, or even hold, 
foreign markets for their products. This view is 
well-nigh universally held in popular writing and 
is frequently accepted by very respectable thinkers 
on economic subjects. Not 
long ago the writer was dis- 
cussing with an Englishman 
of just reputation as an au- 
thority on public finance the 
present industrial difficulties 
in England. He felt that 
they were largely due to the 
burden of general taxation 
on producers which made 
selling abroad next to im- 
possible. The thesis of the 
present article, on the con- 
trary, is that taxation is 
quite as likely to aid ex- 
porters as to injure them 
and that not taxation in 
general but discriminatory 
taxation is alone of sig- 
nificance for international 
trade. Heavy taxation fall- 
ing with equal weight on 
every type of production will 
make it no whit harder to 
sell abroad than if there 
were no taxes to be paid at all; taxation which falls 
more heavily on commodities of domestic than of 


injure them. 


© those of international trade will actually make it 


easier to sell the latter abroad than if no tax at all 
were levied; and only in the case where the tax 
burden is greater on commodities of international 
than on those of purely domestic trade will the diffi- 
culty of carrying on foreign trade be increased. 
The ratio of international to domestic trade is a 


* Professor of Economics, Princeton University. 


ACK of an adequate foreign market for 
our surplus of raw products and manu- 
factured goods is generally credited with being 
one of the principal causes of the business re- 
cession which has been in progress for a num- 
ber of months. Would the situation have been 
any more favorable for foreign trade if taxes 
in this country had been lower? Would lower 
income taxes enable the manufacturer to mar- 
ket his goods abroad at reduced prices and thus 


increase the foreign demand? 

The business world ordinarily views taxes 
as a hindrance to trade rather than a help, yet 
Professor Graham takes the position that high 
taxes are quite as likely to aid exporters as to 


The article in the presentation 
of the factors in support of this conclusion in- 
cidentally incorp»rates a unique interpretation 
of the relation between taxes, prices, and inter- 
change of commodities by sale. 





question of comparative advantage, and this does 
not mean productive superiority over the other 
fellow, but simply the ability to produce one line 
of commodities better than another, taking the per- 
formance of the outside world in general as a stand- 
ard. If, judged by this standard, a country is about 
as good, or as bad, in one line as another, it will 
have a low ratio of foreign 
to domestic trade; if it is 
much better in some lines 
than in others (though it 
may be bad in all), it will 
have a high ratio of foreign 
to domestic trade (assuming, 
of course, that there is no 
direction of trade by politi- 
cal means). The ease or dif- 
ficulty of production in gen- 
eral, the absolute general ef- 
fectiveness of a population, 
has nothing whatever to do 
with the ratio of its foreign 
to its domestic trade, with, 
in other words, its ability to 
sell abroad. Where general 
efficiency is low, the wages 
of labor will normally be 
low; where general effi- 
ciency is high, the wages of 
labor will normally be high. 
In either case it is the differ- 
ence between the effective- 
ness of a given country in the production of various 
commodities, and not the differences in general effi- 
ciency between two countries, which is the deter- 
mining factor in the ratio of its foreign to its 
domestic trade, or, to take one aspect of the mat- 
ter, its capacity to sell abroad. Those pursuits in 
which its labor is most effective will provide its 
exports, while those in which it would be least 
effective are abandoned, and the products of such 
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industries obtained by importation. Now general 
taxation simply increases the difficulties of produc- 
tion all around, and may neither increase nor dimin- 
ish the differences in effectiveness between the vari- 
ous industries. If it is evenly distributed, the ratio 
of foreign to domestic trade will not alter one iota 
as a result of the taxation, and it will be neither 
harder nor easier to sell goods abroad than before 
the taxes were levied. If the taxes fall more heavily 
on goods produced and consumed at home than on 
those exported, they will enhance the differences in 
productive effectiveness between the two classes of 
commodities and promote exports at the expense of 
the industries producing “domestic” commodities. 
There will be a shifting toward a more specialized 
productive regime, a larger export of those special- 
ties and a larger import of goods formerly produced 
at home. It will be easier to sell abroad than before 
the taxation was imposed. Only in case the taxes 
fall more heavily on exports than on other products 
will the differences in productive effectiveness be 
diminished and selling abroad made more difficult. 
This will result in a shifting toward a more diversi- 
fied productive regime, a self-sufficiency, which will 
cut down on both:exports and imports and devote 
some of the productive power which formerly went 
into exports to the production of certain of the 
commodities whick were formerly obtained by im- 
portation. 


Price Level Influences 


This will perhaps be readily admitted of such 
taxation as income taxes, of which the relation to 
cost of production is somewhat remote, but many 
men who would admit it for income taxes will balk 
at the idea that commodity taxes levied on the pro- 
ducer will not hinder sales. To them it may be 
conceded that, wherever there is any discrimination 
in the taxing of any commodity, the commodity 
against which discrimination is made will be more 
difficult than before to sell at a profit, and that in 
taxation there usually is such discrimination. But 
if we hold strictly to the quantity theory of money 
we must agreé that universal taxation of all prod- 
ucts would in all probability not raise general prices 
at all and, whether or not we hold to that theory, 
it is unquestionable that the price level in any coun- 
try carrying on international trade is merely a 
reflection of a world price level, to which prices in 
the particular country are adjusted by the move- 
ments of international commerce in merchandise 
and money. If they rise temporarily in the tax 
levying country, an efflux of gold with its attendant 
restriction of credit will tend to bring them down 
to the old level. The money paid for taxes will be 
balanced by lower production costs, including 
money wages, and the price of the product will 
remain as before. The tax will be paid, as all taxes 
must be paid, out of incomes, those incomes includ- 
ing wages, which are now lower than they were 
wont to be. It is true that the enterpriser may have 
to bear some part, perhaps a large part of such 
taxation, in a lower rate of profits. He will not be 
able to sell at prices which will yield as large a 
profit as he could formerly obtain. But this does 
not apply only to the manufacturer of exported 
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commodities, but to profits in general. All profits 
are lower but there is no special difficulty in selling 
exports. When men or nations waste their sub- 
stance in riotous living, including brawling, they 
must expect to grow poor and to work hard for 
what seems, when looking back on halcyon days, a 
small return. For a long time they may find adjust- 
ment difficult, but to lay their troubles to taxation 
is to bark up a very wrong tree indeed. It is as if 
a speridthrift should curse as the cause of his low 
standard of living the forced economy which follows 
exhilarating expenditure. 

Taxation, in itself, has thus no tendency to injure 
export trade. For price levels in any country are 
an effect of that trade. They fall whenever exports 
decline relatively to imports, that is, whenever it 
becomes difficult to sell abroad, and forthwith it 
becomes no more difficult than it was before. This 
fall in price may be relative merely, if prices the 
world. over are rising, but a relative fall is the 
significant thing. It may be registered only in a 
shifting in exchange rates, but the effect is the 
same. It is as easy to sell abroad as before. 

But taxation which discriminates between com- 
modities, while it may not and probably will not 
raise the general level of prices, will raise some 
prices relatively to others, and, as has been pointed 
out above, make it harder or easier to sell abroad, 
according to the commodities on which the discrim- 
inating touch is laid. It will thus encourage self- 
sufficiency on the one hand or specialization on the 
other. Neither of these things is desirable in itself; 
a certain measure of specialization usually promotes 
effectiveness, but it is uneconomic to force it. It is 
as bad, if not worse, from the economic point of 
view, to foster self-sufficiency. Legislation, includ- 
ing tax measures, may be used to do both, and is 
actually used in our country in an attempt to do 
both at the same time. Our protective duties en- 
courage self-sufficiency ; our export rebates encour- 
age specialization. 
against discrimination in taxation, and the export 
trade will suffer no disabilities from taxation which 
are not in the interest of the community at large. 


Damage to Timber by Fire Not Deductible 
as Depletion 

HE provisions of law governing 

allowances do not extend to the determination 
of deductible losses on account of storm, fire, or 
other casualty, according to a ruling of the Income 
Tax Unit. I. T. 2053. It is only the normal shrink- 
age in the quantity of timber due to its use that the 
depletion allowance of the statute is designed to 
take care of. 

The effect of allowing a loss by fire to be charged 
off as depletion, as stated in the ruling, would be 
to allow a deduction based on the March 1, 1913, 
value of the timber when the loss resulted from 
casualty as is now done in the case of depletion 
rather than on cost where cost happens to be lower 
than March 1, 1913, value. 

The Bureau of Internal Revenue holds that deple- 


Governments have but to guard | 


depletion | 
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tion in the case of timber is the normal shrinkage 9 
in the quantity of the timber due to its use and not | 4 


extraordinary loss due to casualty. 
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S THE system of levying taxes on income 
A was adopted from time to time by state and 

national governments, it was generally rec- 
ognized that, whatever were the advantages of this 
iorm of taxation, the assessment of taxes on in- 
comes necessarily involved the disclosure of mat- 
ters which had always been considered the private 
concern of the individual. Many of the opponents 
of income tax legislation argued that the inquisi- 
torial features of income tax assessment—features 
which were inseparable from 
such assessment — were a 
dangerous invasion of the 
rights of the individual. 
This objection was gener- 
ally met by the counter 
proposition that information 
upon which such taxes were 
assessed could and should 
be kept secret; that there 
could be no proper objec- 
tion to permitting the taxing 
authorities to have such in- 
formation, and that if such 
authorities were prohibited 
from divulging such infor- 
mation, no unauthorized per- 
son could use for improper 
purposes the information 
furnished by the taxpayer. 
In this way, while the tax- 
ing authorities would have 
the information necessary 
to assess and collect taxes 
on incomes, no one else could get at such informa- 
tion. Indeed it may be questioned whether the 
advocates of income taxation would have ever over- 
come the objections to its inquisitorial features, had 
it not been for a more or less general understanding 
that disclosure of such private information would 
be limited to the taxing authorities. The jurisdic- 
tions which have adopted the income tax system 
have uniformly preserved such information sacred 
and inviolate and have denied public access to in- 
come tax returns and files of the taxing authorities 
containing records and correspondence pertaining 
to income tax returns. Thus the Wisconsin income 
tax law, prior to April 17, 1923, contained the fol- 


lowing section ordinarily spoken of as the “Secrecy 
clause” 


eral Act of 1924. 


question. 


test case. 


No commissioner, assessor of income, deputy member of 
a county board of review, or any other officer, agent, clerk 
or employee shall divulge or make known to any person in 
any manner any information whatsoever, obtained directly 
or indirectly by him in the discharge of his duties, or permit 
any income return or copy thereof, or any paper or book so 
obtained, to be seen or examined by any person except as 
provided for by law; provided that any and all information 


contained in income tax returns and in the statements and 
correspondence pertaining thereto relating to the ownership 
"Of the Milwaukee Bar. 


Publicity of Income Tax Returns 


By NELSON TROTTMAN* 


NTEREST in the contest in process on 
the constitutionality of the Section of the 
Wisconsin State Income Tax Law, 
full publicity of income tax returns, has been 
intensified by the near successful attempt to 
have such a provision incorporated in the Fed- 


The Supreme Court of Wisconsin has re- 
cently sidestepped the issue by reversing the 
trial court’s decision in favor of the State, on 


the sole ground that it did not appear what 

damage the particular plaintiff would suffer by of 
reason of the publicity requirements. 
will be pressed by the plaintiff until the United 
States Supreme Court has passed upon the 
In this article is presented the basis 
of the exceptions taken to the publicity of 
income tax returns. 
attorney for the plaintiff in 


Mr. 





263 


or value of property shall be furnished or made accessible 
to all public officials charged with the duty of assessing the 
same for taxation or of supervising the assessment thereof 
under such rules and regulations as the tax commission 
shall prescribe, but no information so received shall be 
divulged by any such official except as may be necessary in 
the proper performance of his duties and provided further 
that in any action or proceeding brought for the collection, 
remission, cancellation or refund of the whole or any part 
of a tax assessed under sections 71.01 to 71.24, or for enforc- 
ing the penalties prescribed for making false or fraudulent 
returns, any and all information contained in such returns 
may be furnished or made acces- 
sible to the officers or represen- 
tatives of the state or municipal 
district charged with the duty of 
prosecuting or defending the 
same, under such rules and regu- 
lations as the tax commission 
shall prescribe; and all such re- 
turns and the statements and 
correspondence relating thereto, 
may be produced in evidence in 
any action or proceeding, civil or 
criminal, directly pertaining to 
such returns or the assessment 
made thereon. 

The Federal Revenue Act 

1921, provides in section 
257, as follows: 

That returns upon which the 
tax has been determined by the 
commissioner shall constitute pub- 
lic records; but they shall be 
open to inspection only upon 
order of the President and under 
such rules and regulations pre- 
scribed by the Secretary and 
approved by the President: 
Provided, That the proper off- 
cers of any state imposing an 
income tax may, upon the request of the governor thereof, 
have access to the returns of any corporation, or to an 
abstract thereof showing the name and income of the cor- 
poration, at such times and in such manner as the Secretary 
may prescribe; Provided further, that all bona fide stock- 
holders of record owning 1 per centum or more of the out- 
standing stock of any corporation shall, upon making re- 
quest of the Commissioner, be allowed to examine the 
annual income returns of such corporation and of its sub- 
sidiaries. Any stockholder who, pursuant to the provisions 
of this section, is allowed to examine the return of any cor- 
poration, and who makes known in any manner whatever 
not provided by law the amount or source of income, 
profits, losses, expenditures, or any particular thereof, set 
forth or disclosed in any such return, shall be guilty of a 
misdemeanor and be punished by a fine not exceeding 
$1,000, or by imprisonment not exceeding one year, or both. 

The Commissioner shall as soon as practicable in each 
year cause to be prepared and made available to public in- 
spection in such manner as he may determine, in the office 
of the collector in each internal-revenue district and in 
such other places as he may determine, lists containing the 
names and the post-office addresses of all individuals mak- 
ing income-tax returns in such district. 


Section 3167 of the Revised Statutes of the United 
States, as amended, by section 1317 of the Revenue 
Act of 1921, provides as follows: 


It shall be unlawful for any collector, deputy collector, 
agent, clerk, or other officer or employee of the United 
States to divulge or to make known in any manner what- 


requiring 


T he issue 
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ever not provided by law to any person the operations, style 
of work, or apparatus of any manufacturer or producer 
visited by him in the discharge of his official duties, or the 
amount or source of income, profits, losses, expenditures, or 
any particular thereof, set forth or disclosed in any income 
return, or to permit any income return or copy thereof or 
any book containing any abstract or particulars thereof to 
be seen or examined by any person except as provided by 
law; and it shall be unlawful for any person to print or pub- 
lish in any manner whatever not provided by law any in- 
come return, or any part thereof or source of income, profits, 
losses, or expenditures appearing in any income return; and 
any offense against the foregoing provision shall be a misde- 
meanor and be punished by a fine not exceeding $1,000 or 
by imprisonment not exceeding one year, or both, at the 
discretion of the court; and if the offender be an officer 
or employee of the United States he shall be dismissed from 
office or discharged from employment. 


The regulations established by the President for 
the inspection of returns do not permit inspection 
except by persons who have a right to the informa- 
tion contained in the returns. Thus the appropri- 
ate public officers, the person who made the return, 
or his duly authorized agent, an executor, admin- 
istrator or trustee of the taxpayer’s estate, an heir, 
a partner,a stockholder owning one per cent of the 
stock of a corporation, are among the limited class 
of persons permitted such access. 


Precedents Governing Publicity of Income 


Until the recent agitation for publicity of income 
tax returns, it seemed fairly well established that 
although publicity might be the rule in the case of 
the assessment of real and personal property taxes, 
the contrary rule was the proper one to follow in 
the case of income returns involving, as they do, 
such items as amount of profit, margin of profit, 
losses (which may, and often do reflect on the sound 
business judgment of the person suffering the loss), 
interest paid, indebtedness owed, and many other 
items of like character, which the average person 
prefers not to disclose. This view has been recog- 
nized by the courts in cases involving the right to 
compel the disclosure by taxing authorities of such 
information. Thus in the case of Boske v. Comingore, 
177 U. S. 459, 20 Sup. Ct. 701, 44 L. Ed. 846; the 
United States Supreme Court said: 


The interests of persons compelled under the revenue laws 
to furnish information as to their private business affairs would 
often be seriously affected if the disclosures so made were not 
properly guarded. 


And in the case of In Re Valencia Condensed Milk 
Co., 240 Fed. 310, Mr. Justice Alschuler of the 
United States Circuit Court of Appeals for the 
Seventh Circuit, said,: 

Without in any degree trenching upon the essential and 
full power of courts to compel the production of papers, 
we must recognize also the generally declared public policy 
against revealing such returns, made, as they are, under 


compulsion of law, for the particular purpose of taxation; 
a public policy repeatedly recognized by the courts. 


Except for a brief period from 1867 to 1872, when 
the then existing Federal income tax law per- 
mitted examination of returns, the first and thus far 
the only jurisdiction to permit unrestricted inspec- 
tion of income tax returns is Wisconsin. In Wis- 
consin the present governor, Hon. John L. Blaine, 
in the course of the 1922 campaign for re-election, 
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urged and made an issue of the repeal of the so- 
called Secrecy clause of the State income tax law. 
Political conditions in the State were such that this 
issue cannot be considered as having influenced the 
result of the 1922 election; and even among the 
more radical politicians and their supporters, the 
wisdom of tax publicity has been in dispute. Cer- 
tain it is that there is no general popular demand 
for tax publicity, Nevertheless, the victory of 
Governor Blaine was followed by the passage in 
April, 1923, of an act which provided that section 
71.20 of the Wisconsin statutes (the secrecy clause 
above quoted) be repealed. 


The statutory situation resulting in Wisconsin 
by reason of the repeal of the secrecy clause is 
somewhat different from the situation that would 
result, if the corresponding provision of the revenue 
bill before the United States senate had been 
adopted. The publicity feature advocated by Sen- 
ator Norris of Nebraska, and adopted by the Senate, 
called affirmatively for full publicity and provided 
affirmatively and in terms that income tax returns 
be fully open to inspection as public records. This 
extreme feature was somewhat modified in confer- 
ence, so that the bill, when it emerged from the 
conference committee, provided for publication of 
names of taxpayers and amounts paid by them, but 
not the detailed information in the returns, and fur- 
ther provided for accessibility of returns by certain 
member of ‘congressional or senatorial commit- 
tees, and further provided that all proceedings in 
contested cases before the Board of Tax Appeals, 
be public. 


The present Secretary of the Treasury has 
opposed any kind of publicity, even the limited pub- 
licity provided by the recent revenue act, as a 
dangerous precedent. It seems probable that, if 
present political indications are any criterion, fur- 
ther agitation will continue on the part of certain 
politicians for full publicity. 


Although the situation in Wisconsin, unlike the 
proposed Norris publicity plan, is negative in that 
the Secrecy clause was merely repealed without 
any affirmative provision for publication, the Wis- 
consin Tax Commission construed the situation as 


requiring them to give full publicity to income tax § 


returns, pursuant to the provisions of another sec- 
tion of the statutes (section 18.01), which provides 
in substance, that “except as expressly provided 
otherwise,” any person may have access to any 
paper in the custody of a State official. 


That, from the standpoint of sound public policy, 
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of the individual to have his private affairs free 
from general disclosure, was a right of property 
and that publication, without the consent of the 
taxpayer, of information contained in tax returns 
was a violation of an absolute right of property. 
Other points were made, as, for example, that such 
publication was a denial as to the persons compelled 
to file returns, of the equal protection of the laws; 
but the argument based on property formed the 
main basis of the attack on the constitutionality of 


the practice of making public the contents of in- 
come tax returns. 


As the Wisconsin law in reference to accessibil- 
ity of public records is general in terms, providing 
for general access to public records “except as ex- 
pressly provided otherwise,’ the question in the 
particular case was not one of the constitutionality 
of an affirmative statute relating to income tax re- 
turns only. The general statute relating to public 
records had long been in force and its constitution- 
ality seems not to have been questioned. Indeed it 
is difficult to see any constitutional or practical 
objection to full publicity of ordinary public rec- 
ords other than income tax records, and sound pub- 
lic policy has, in most, if not all, Anglo-American 
jurisdictions required such publicity. The informa- 
tion contained in income tax returns is, however, of 
a different character. As a proposition of consti- 
tutional law, the question was whether income tax 
returns are to be regarded in the same category 
with public records generally, or whether the case 
of income tax returns is to be deemed analagous 
to cases following the general rule that except in 
the course of judicial proceedings, an individual 
need not divulge his personal affairs. 


The views of the United States Supreme Court 
have been made plain on the subject of the power 
to compel information other than in the course of 
judicial proceedings. A brief review of the leading 
decisions on the power or right of investigating 
committees or of commissions created by Congress 
to exact information makes it plain that no power 
to exact information concerning private affairs ex- 
ists, except in the course of judicial proceedings. 


As long ago as 1765, in England at a time when 
the royal prerogative still remained strong, an Eng- 
lish Court awarded heavy damages against officers 
of the Crown for seizing private papers, the case 
being that of Entick v. Carrington, 19 How. St. Tr. 
1029. The United States Supreme Court has on a 
number of occasions quoted with approval the fol- 


lowing significant language from the opinion of 
the English Court: 


Papers are the owner’s goods and chattels; they are his 
dearest property, and are so far from enduring a seizure 
that they will hardly bear an inspection; and, though the 
eye cannot, by the laws of England, be guilty of a trespass, 
yet, where private papers are removed and carried away, the 
secret nature of those goods will be an aggravation of the 


trespass, and demand more considerable damages in that 
respect. 


In an important case before one of the lower 
Federal courts, but a case often cited with approval 
by the United States Supreme Court, the power of 
a special commission appointed by Congress to in- 


THE NATIONAL INCOME TAX MAGAZINE 265 


vestigate the affairs of the Pacific railroads was 
held not to extend to an investigation of private 
affairs of the officers of the several corporations, 
the court holding unconstitutional certain provi- 
sions of the statute purporting to give such broad 
powers of investigation. The particular case, which 
involved the right of Leland Stanford, the then 
president of the Central Pacific Railroad, to refuse 
to answer certain inquiries, is reported as In Re 
Pacific Railway Commission, 32 Fed. 211. The opinion 
contains an able exposition of the rights of citizens 
and in clear and succinct language asserts the right 
of the individual to be free from prying inquisition 
into his affairs: 


In the pursuit of knowledge, it (Congress) cannot compel 
the production of the private books and papers of the citizen 
for its inspection, except in the progress of judicial pro- 
ceedings, or in suits instituted for that purpose, and in both 
cases only upon averments that its rights are in some way 
dependent for enforcement upon the evidence those books 
and papers contain. 


Of all the rights of the citizen, few are of greater impor- 
tance or more essential to his peace and happiness than the 
right cf personal security, and that invoives not merely pro- 
tection of his person from assault, but exemption of his 
private affairs, books, and papers from the inspection and 
scrutiny of others. Without the enjoyment of this right, 
all other rights would lose half their value. The law pro- 
vides for the compulsory production, in the progress of 
judicial proceedings, or by direct suit for that purpose, of 
such documents as affect the interest of others, and also, in 
certain cases, for the seizure of criminating papers necessary 
for the prosecution of offenders against public justice, and 
only in one of these ways can they be obtained, and their 
contents made known against the will of their owners. 


And elsewhere in its opinion the court said: 


It is the forcible intrusion into, and compulsory exposure 
of one’s private affairs and papers, without judicial process, 
or in the course of judicial proceedings, which is contrary 
to the principles of a free government, and is abhorent to 
the instincts of Englishmen and Americans. 


Private Papers Protected 


The sanctity of private papers from compulsory 
disclosure was protected by the United States Su- 
preme Court in numerous recent cases, particularly 
in the case of Harriman v. Interstate Commerce Com- 
mission, 211 U. S. 407, 29 Sup. Ct. 115, 53 L. Ed. 253, 
where the court, speaking through the venerable 
Mr. Justice Holmes, one of the ablest, best re- 
spected, and most liberal jurists of our country, 
said: 


The power to require testimony is limited, as it usually is 
in English-speaking countries, at least, to the only cases 
where the sacrifice of privacy is necessary—those where the 
investigations concern a specific breach of the law. 

And elsewhere in the same case, Mr. Justice 
Holmes says: 

We could not believe, on the strength of other than ex- 
plicit and unmistakable words, that such autocratic power 
was given for any less specific object of inquiry than a 
breach of existing law, in which, and in which alone, as we 


have said, there is any need that personal matters should be 
revealed. 


In a very recent case, Mr. Justice Holmes, speak- 
ing for the Supreme Court, in delivering the opinion 
in the case of Federal Trade Commission v. American 
Tobacco Co., 68 L. Ed. Adv. Op. 382, a case which 
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has attracted much comment because of its vigorous 
re-affirmation of the right of the citizen to protec- 
tion against “fishing excursions,” said in part: 


The interruption of business, the possible revelation of 
trade secrets, and the expense that compliance with the 
commission’s wholesale demand would cause, are the least 
considerations. It is contrary to the first principles of jus- 
tice to allow a search through all the respondent’s records, 
relevant or irrelevant, in the hope that something will 
turn up. 

Many other decisions to the same effect can be 
found in the reports. The abstract principle that 
a man need not be compelled to disclose his private 
affairs, except in the course of judicial proceedings, 
seems well supported by eminent judicial author- 
ity. Yet, income tax laws are held to be valid enact- 
ments, notwithstanding the fact that they compel 
the disclosure of private matters to the taxing 
authorities. The question is then, in view of the 
individual’s right to freedom from “fishing excur- 
sions”: Where private and confidential informa- 
tion is lawfully obtained for the limited purpose of 
taxation, is the giving out of such information, law- 
fully obtained, an unconstitutional deprivation of a 
property right? And the counter question is sug- 
gested, If it is an unwarranted invasion of private 
rights to pry into private affairs, except in the 
course of judicial proceedings, how can the spirit of 
the rule affording this protection be reconciled with 
the general dissemination of private information, 
however lawfully obtained? 


Differentiation Between Cases Challenged 


It seems sophistical and insincere to attempt to 
distinguish between the two cases, namely, the 
right to exact information, and the right to publish 
information otherwise lawfully obtained. Yet this 
argument was advanced as the distinction between 
the cases already referred to above, and the case in- 
volving tax publicity. In effect, the argument is 
that the information contained in income tax re- 
turns may by state compulsion be made available 
to anyone, for any purpose, public or private, for 
the sole reason that it was obtained lawfully for 
taxation purposes, notwithstanding the fact that ex- 
cept for taxation purposes, the information could 
not be obtained. 


With respect to the contents of private letters, 
even where such letters do not contain any refer- 
ence to business, it was early decided in England 
that the sender of a letter could have an injunction 
to restrain the publication of the contents, (Gee v. 
Pritchard, 2 Swanst. 402). This is also generally the 
rule in American jurisdictions where the question 
has been passed on. Applied to the case of tax re- 
turns, it would seem that the analogy of this rule 
should apply, as the case of tax returns is even 
stronger, since the person who makes out a tax 
return does so under compulsion, and should not be 
exposed to the danger of general publication of its 
contents. The rule with reference to letters is based 
on the somewhat attenuated fiction that the sender 
of a letter retains a property interest in its contents 
sufficient to give a court of equity jurisdiction to 
enjoin publication. If this be true as to private 
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personal letters, it would seem doubly true of in- 
come tax returns. In the Wisconsin case, it was 
with this rule as to letters in mind, that injunction 
was asked against such publication of the contents 
of returns. Upon sound principle, it would appear 
that the case of income tax returns should be gov- 
erened by the same principle. 


The manner in which the question is raised may 
affect the result of a case to test the question. As 
the taxing authorities have seen fit to give out the 
information, it was deemed that the most satisfac- 
tory way to raise the question at this time, would, 
if possible, be by injunction suit, and this is what 
was done. Difficulty was then encountered in the 
matter of showing how the nominal plaintiff in such 
an action would be damaged by publication of the 
contents of his return. It was argued in support of 
the plaintiff’s position, that regardless of the sub- 
stantial damage or lack of substantial damage in 
the particular case, the interference with the right 
to keep one’s private affairs to himself was in itself 
an interference with a property right; that such 
interference is as much an interference with a prop- 
erty right as a statute affecting the power of con- 
tracting freely; that regardless of the character of 
the contents of a letter, a court of equity will enjoin 
publication, on the ground that such contents are 
“property” of the sender; that therefore, even apart 
from. the fact that keeping business information 
confidential is important from a business stand- 
point, any information furnished is itself a subject 
of property under this rule that publication of the 
contents of a letter may be enjoined in order to 
protect the rather vague “property” the sender has 
in such information; and consequently, that the 
arbitrary giving out of such information contrary 
to the wishes of the sender, is in itself a deprivation 
of property without due process of law. 


The constitutional question might also be raised 
if the tax officials themselves refused to furnish the 
information. For technical reasons, it would be a 
more satisfactory way to raise the question, the 
moving party in such case being a person affirma- 
tively seeking the information, not a person seeking 
to prevent its publication. 


In cases where the courts have denied the power 
to compel tax officials to disclose contents of re- 
turns, the question was raised in this manner. In 
Wisconsin, however, this could not be done for the 
reason that the State administrative officials re- 
garded the practice as constitutional. In view of 
the attitude of the Federal Treasury Department 
officials toward tax publicity, it is entirely possible 
that the Federal officials may take a different atti- 
tude and refuse to divulge such information even 
if Congress should order full publicity. This would, 
as a practical matter, be the easiest way to raise 


the question, and was the manner in which a some- 7 


what similar question arose in the case of Boske v. 
Comingore, 177 U. S. 459, 20 Sup. Ct. 701, 44 L. Ed. 
846. 
Another method in which the question might be 
raised would be for some taxpayer to refuse to file 
(Continued on page 282) 
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Rules of Practice Before the Board 


of Tax Appeals 


Board of Tax Appeals by the Revenue Act of 

1924, the Board has formulated rules of prac- 
tice to be followed where appeals are taken from the 
final determination of the commissioner of internal 
revenue. 

Announcement is made that the right to make 
changes is reserved in order that the rules may at 
all times meet the requirements of the Act of 1924. 
In recognition of possible imperfections and con- 
tingencies unprovided for, suggestions and proposed 
revisions from those practicing before the Board 
are invited. 


fe CONFORMITY with authority vested in the 


In the August issue, the rules governing appeals 
and hearings before the Bureau of Internal Revenue 
were published. As stated in that article, where 
objection is taken to a proposed additional tax 
assessment, the taxpayer is not required to take 
advantage of the opportunity for a hearing within 
the Bureau in order to appeal to the Board of Tax 
Appeals. By not presenting a protest to the Bureau 
within thirty days from the date of the letter advis- 
ing of the tax deficiency, final determination will 
he made by the commissioner and the taxpayer noti- 
fied by registered mail. 

To initiate an appeal from the Bureau of Internal 
Revenue, it is required that a petition be filed with 
the Board of Tax Appeals within sixty days after 
the mailing of the registered letter advising of the 
commissioner’s final determination. 

The rules governing procedure in hearings before 
the Board are as follows: 

Initiation of Appeal.—An appeal shall be initiated by the 
filing with the Board of a petition. 

The petition shall contain: 

(a) A caption in substantially the following form: 


UNITED STATES BOARD OF TAX APPEALS 
Appeal of 


eee ee reer eer eee eee eer eeereeeeesreereeseseeseesesese 


(Taxpayer’s name) 
EROCIEE INO acco kcinceree 


PETITION 


(b) Proper allegations 


showing 
Board. 


jurisdiction in the 


(c) Clear and concise assignments of error alleged by 


) the taxpayer to have been committed by the commissioner 


of internal revenue in determining the tax liability of the 


> petitioner; such assignments of error shall be numbered. 


(d) A clear and concise statement of the facts upon which 


) the taxpayer relies as constituting the basis of his appeal. 


(e) <A statement of the propositions of law involved. 
({) A verification by the taxpayer. 
The petition shall as far as possible be complete in itself, so 


4 as fully but briefly to inform the Board of the issues to be 
© presented. 


Filing of Petition. 





Five clear copies of the petition, either 


4 Printed or typewritten, shall be filed. The original shall be 
© signed by the taxpayer or his counsel, and duly verified by the 


taxpayer. The remaining copies shall be conformed. 


ie: appeal is filed when the petition is received by the 
Oard. 


Service on the Commissioner.—The Board upon the re- 


q ceipt of the petition will serve one copy thereof upon the com- 
| ™ssioner of internal revenue forthwith. 


Docket.—Upon receipt of the petition by the Board, the 
appeal will be entered on the docket and assigned a number and 
the taxpayer or his representative notified thereof. This num- 
ber shall appear upon all papers thereafter filed in the case. 

Answer.—Within 20 days from the service on the com- 
missioner of internal revenue of a copy of the petition he shall 
file an answer, which shall admit or deny each and every ma- 
terial allegation of fact contained in the petition and which shall 
set forth any new matters of fact and any propositions of law 
upon which he relies. Five copies of the answer shall be filed, of 
which the original shall be signed by the commissioner of inter- 
nal revenue or his counsel and the remaining copies shall be 
conformed. 

Service of Answer.—Upon the filing of the answer, the 
Board will serve one copy thereof on the taxpayer or his coun- 
sel by registered mail, and the return post-office receipt for said 
answer shall be proof of the service of the same. 

Joinder of Issue.—The case shall be regarded as at issue 
upon the filing of the answer. 

Extensions of Time.—Continuances, extensions of time, 
and adjournments may be ordered by the Board on its own 
motion and may be granted by it in its discretion on motion of 
either party filed in writing and stating the reasons therefor. 


Calendar 


(a) Formation of Calendar.—All appeals will be placed upon 
the calendar in the order in which they are at issue, and such 
appeals shall stand for hearing and submission in that order 
upon notice as hereinafter provided in this rule: 

Provided, the Board, on its own motion, or on motion of 
either party, after due notice thereof, may advance the hearing 
of appeals whenever considerations of public policy make such 
action appear desirable. 


(b) Notice of Hearing.—When an appeal is placed on the 
calendar, the Board will give written notice of such fact by mail 
to all parties. Subsequent notice as to probable date of hearing 
will be given to all parties by the Board, by mail or telegram, 
at least 15 days in advance of the date specified in such notice. 

(c) Dismissal for Nonprosecution.—The Board may at any 
time, after the joinder of issue, upon motion of either party or 
upon its own motion, order any appeal to be brought on for 
hearing, and may dismiss the same for nonprosecution if, when 
the appeal is called, the taxpayer does not show cause against 
such dismissal. 

Assignments of Hearings.—The assignments of appeals 
for hearings shall be made by the chairman on each day of 
session for hearing on that day. Such assignments may be made 
without regard to the numerical arrangement of the appeals on 
the calendar. 

Hearings: 

(a) Sessions —The Board will convene at 10 o'clock a. m 
on each hearing day. 

(b) Times and Places of Hearings—Hearings will be held 
at such times and places as may from time to time be fixed by 
the chairman. 

Burden of Proof.—Upon hearing of appeals the taxpayer 
shall open and close and the burden of proof shall be upon him. 

Motions.—Motions must be in writing and filed with the 
Board. 

Motions consented to or which indicate by indorsement there- 
on that they are not objected to by the opposite party may be 
acted upon by the chairman. 

Contested motions may be acted upon by the chairman, or 
they may be referred by him to the Board or to a division or a 
member of the Board. 

Briefs.—Briefs shall conform in size and style to the pro- 
visions regarding form and style of papers given below. If 
typewritten, 5 copies shall be filed; if printed, 20 copies. 

A brief filed by a taxpayer shall contain, in the order here 
stated : 

















(a) A statement of the nature of the tax and how the 
appeal comes before the Board. 

(b) <A concise statement of the facts. 

(c) A concise statement of the points upon which the tax- 
payer relies. 

(d) The argument. 

A brief for the commissioner of internal revenue shall be in 
similar form, except that no statement of the nature of the tax 
or how the appeal comes before the Board shall be required, and 


no statement of facts unless that presented by the taxpayer is 
controverted. 


Every brief of more than 20 pages shall contain on its front 
fly leaves a table of contents with page references, supplemented 
by a list of all cases referred to, alphabetically arranged, to- 
gether with references to pages where the cases are cited. 

One copy of each brief filed will be delivered by the Board 
to the opposite party. 

Findings of Fact.—At the conclusion of the hearing of an 
appeal before the Board, or a division thereof, both parties shall 
present to the Board, or the division before which such appeal 
was heard, proposed findings of fact. 


Such proposed findings of fact shall contain a statement of 
the findings desired in the form of distinct numbered proposi- 
tions of the facts which it is desired be found; and each propo- 
sition must be so prepared with respect to its length, subject 
matter, and phraseology that the Board, or a division thereof, 
may conveniently pass upon it; and they must be so arranged 
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as to present a concise statement in orderly and logical 
sequence of the whole case as it is desired to have it appear in 
the findings of fact. 

Five copies of such proposed findings shall be filed with 
the Board. 


Upon the filing of the proposed findings of fact notice of 
such filing, together with a copy of the proposed findings of 
each party, will be served upon the opposite party by the Board. 
Within five days after the receipt of such notice of filing of 
proposed findings, each party may file objections to the pro- 
posed findings, wherein he shall point out specifically such objec- 
tions to such proposed findings, or any part thereof, as he may 
desire; at the time of filing such objections either party may 
request such additional findings as he may desire to have appear 
in the findings of fact. 

Form and Style of Papers.—All papers filed with the 
Board may be either printed or typewritten, and if typewritten 
shall be on one side of the paper only, on paper not more than 
8% inches wide and 11 inches long, and weighing not less than 
16 pounds to the ream, folio base 17 by 22 inches, and fastened 
on the left side. Copies shall be legible but may be on any 
weight paper. If printed they shall be in 10 or 12 point type, on 
good, unglazed paper 5% inches wide by 9 inches long, with 
inside margin not less than 1 inch wide, and with double- 
leaded text and single-leaded quotations. Citations shall be 
in italics. 

Stipulations—The taxpayer and the commissioner of in- 
ternal revenue may, by stipulation in writing filed with the 
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Board, or presented at the hearing, agree upon any facts in- 
volved in the case. It is desired that facts be thus stipulated 
in so far as and whenever practicable. 

Ex Parte Affidavits.—Ex parte affidavits will not be re- 
ceived as evidence on disputed questions of fact unless the 
affidavit is first submitted to the opposing counsel prior to the 
hearing and his consent to the introduction thereof obtained. 


Oral Testimony 


(a) Transcript of Testimony.—li the amount of tax in con- 
troversy is more than $10,000, the oral testimony taken at the 
hearing shall be taken stenographically and a transcript thereof 
shall be made; if the amount is $10,000 or less, the oral testi- 
mony shall not be taken stenographically unless, in the opinion 
of the division holding the hearing, a permanent record of the 
testimony is deemed necessary. 

(b) Admissibility of Evidence-—The division holding a hear- 
ing shall be the sole judge of the relevancy and admissibility of 
evidence. It shall be its concern to elicit the material facts. 
Documentary Evidence: 

(a) Copy of Parts of Document.—Where relevant and ma- 
terial matter offered in evidence is embraced in a book, paper, or 
document containing other matter not material or relevant and 
not intended to be put in evidence, such document shall not be 
=~: hag a copy only of such relevant and material matter shall 

e filed. 

(b) Receipt of Documentary Evidence-—Where agreed upon 
by the taxpayer and the commissioner of internal revenue at or 
after the hearing, the division, if it deems advisable, may re- 
ceive specified documentary evidence as a part of the record 
within a time to be fixed by it. 

Subpoenas: 

(a) How Issued—Except where issued at the instance of 
the Board, or any division thereof, subpoenas shall issue only 
after filing of a written application therefor. 

(b) Application for—The application shall specify the names 
and addresses of the witnesses required, the place where, time 
when, and before whom they are to appear and testify, and, if 
documentary evidence is required, a sufficiently accurate descrip- 
tion thereof to enable the witness to identify the documents. 

(c) For Production of Documents.—In case a witness is re- 
quired to appear and produce documentary evidence, the appli- 
cation and the subpoena should state whether the person so re- 
quired should appear in propria persona or be permitted to 
designate some person who is familiar with the contents and 
meaning of such documents to appear in his place and produce 
the same. 

(d) Payment of Fees and Mileage.—At the time of service 
of subpoena on behalf of the taxpayer on any witness required, 
the fees and mileage provided by section 900 (i) of the Revenue 
Act of 1924 shall be tendered and paid to such witness. 

(e) Service and Proof.—Service may be made by any citizen 
of the United States over the age of 21 years, not a party to nor 
in any way interested in the appeal, and competent to be a wit- 
ness. Proof of service may be made by affidavit. 

Depositions on Oral Examination—Where the taxpayer 
and the commissioner of internal revenue are unable to agree 
upon the facts in any case, depositions may be taken in accord- 
ance with the following rules: 

(a) Application to Take——When either party proposes to 
take the deposition of a witness an application shall be made to 
the Board, duly verified by the applicant, setting forth the fol- 
lowing matters: 

(1) The name and post-office address of the witness 
‘whose deposition is proposed to be taken. 

(2) The subject matter or matters concerning which 
the witness is expected to testify, together with a statement 
of the reasons why it is desired to take the deposition and 
why the witness or witnesses should not be required to 
appear personally and testify at the hearing. 

(3) The time and place of taking the deposition and 
the name, post-office, and official designation of an 
individual competent to administer oaths under the Revenue 
a of 1924 before whom it is proposed to take the depo- 
sition. 

(b) Order for—Upon receipt of such application by the 
Board, it will make an order, copy of which will be mailed or 
delivered to the taxpayer and to the commissioner of internal 
revenue, or their counsel, wherein the Board will name the wit- 
ness whose deposition is to be taken and specify the time when, 
place where, and the officer before whom the deposition is to 

e taken so specified in the Board’s order may or may not be 
the same as those named in the application to the Board. 
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(c) By Stipulation—At any time after issue is joined the 
parties or their counsel may, by stipulation duly signed and 
filed with the Board, take the depositions of any witnesses whose 
testimony they deem material to the issues. In such cases the 
stipulation shall state the names and addresses of the witnesses ; 
the time when and the place where such depositions will be 
taken; and the name, address, and official title of the officer be- 
fore whom it is proposed to take the depositions. In such cases 
no order to take depositions will be issued by the Board, but 
such depositions shall be taken and returned by the officer in 
accordance with the rules of the Board. 


(d) Manner of Taking Depositions—The person appointed 
to take testimony shall be present during the taking of the 
deposition. Every person whose deposition is taken shall be 
cautioned and sworn (or affirmed, if he so requests) to testify 
the whole truth and nothing but the truth concerning the matter 
about which he shall testify, and shall be carefully examined. 
His testimony shall be reduced to typewriting by the officer be- 
fore whom the deposition is taken, or under his direction, after 
which the deposition shall be read and subscribed by the wit- 
ness and certified in usual form by the officer. After the depo- 
sition has been so subscribed and certified it shall, together with 
two copies thereof made by such officer, or under his direction, 
be forwarded by such officer under seal in an envelope addressed 
to the Board at its office in Washington, D. C. Upon receipt 
of the deposition and copies the Board will file the deposition 
in the record in said proceeding and forward one copy to the 
party at whose instance the deposition has been taken, or his 
counsel, and the other copy to the opposite party or his counsel. 

(e) Objections——Objections to questions or answers shall 
not be entered of record, except objections to the form of the 
question or to the competency of the witness, and no comment, 
explanation, or argument shall be recorded. 


(f) Witness not Named in Order.—When depositions are 
taken under these rules, if both parties are present or repre- 
sented at the time and place specified for the taking of the 
depositions, either party may, after the examination of the wit- 
nesses produced under the order, be entitled to produce and 
examine other witnesses; but in such case one day’s notice must 
be given to the adverse party or his counsel there present unless 
such notice is waived. 

(g) Costs an? Fees—Any cost or expense incurred in the 
taking of depositions under these rules shall be paid by the 
party at whose request the same are taken. Persons designated 
to take depositicns shall be entitled to the same fees as are 
paid for like services in the courts of the United States. 

(h) Depositions on Order of Board—The Board or any 
division thereof may at any time upon its own motion order 
the taking of the deposition of any witness whose testimony 
is deemed essential to the proper disposition of the appeal. 

(i) Limitation on Time for Taking.—No deposition shall be 
taken within 10 days prior to the date of the hearing assigned 
by the Board unless under special circumstances and for good 
cause shown. 

(j) How Written—The depositions shall be typewritten 
upon one side of the paper only, which shall be the same size as 
required in the case of other documents. 

Depositions on Written Interrogatories.—Depositions may 
be taken on written interrogatories in substantially the same 
manner as above indicated for depositions on oral examinations. 
The interrogatories must be filed with the applications in tripli- 
cate and a copy thereof will be served upon, or mailed to, the 
opposite party by the Board. Within 12 days after such serv- 
ice such opposite party may file with the Board his objections, 
if any, to such interrogatories, together with any cross-inter- 
rogatories he desires to propose. If he files cross-interrog- 
atories they shall be filed with the Board in triplicate and one 
copy thereof will be forwarded to the opposite party, or his 
counsel, who shall within 10 days thereafter file his objections, 
if any, to such cross-interrogatories. No objections to the 
interrogatories or cross-interrogatories will be considered at the 
hearing unless taken before the order for the taking of the 
deposition issues. 

Fees and Mileage.—Witnesses summoned before the 
Board shall be paid the same fees and mileage that are paid 
witnesses in the courts of the United States, and witnesses 
whose depositions are taken, and the persons taking the same, 
shall severally be entitled to the same fees as are paid for like 
services in the courts of the United States. Witness fees and 
mileage, and fees of persons designated to take depositions, 
shall be paid by the party at whose instance the witnesses 
appear or their depositions are taken. 





Should the Board of Tax Appeals 
Modify its Rules of Practice? 


4 ik rules of practice formulated by the Board 


of Tax Appeals have given rise to expressions 

of disapproval by reason of the restrictions 
placed upon agents of taxpayers who will be per- 
mitted to practice before the Board. 

While the Board is an organization entirely inde- 
pendent of the Treasury Department, it was only 
proper that it should be guided by the experiences 
of the Bureau of Internal Revenue in tax adminis- 
tration. In earlier years Treasury Department rules 
governing those entitled to practice in the Depart- 
ment were relatively lenient. Developments proved 
more rigid restrictions necessary on the character 
and qualifications of those permitted to represent 
taxpayers in appeal cases. 


Treasury Department Rulings 


On February 15, 1924, Circular 230, governing en- 
rollment and representation before the Treasury 
Department, was revised and is now effective. It 
prescribes substantially as follows: 

Any individual, member of firm, or officer, or au- 
thorized regular employe of a corporation may , 
appear for himself, for such firm, or for such cor-" 
poration, solely upon adequate identification. Other 
representatives must enrolk 


Applicants for enrollment must show that they 
possess (1) a good character and reputation, (2) a 
sound education, and (3) familiarity with the laws 
and regulations covering taxes or other subjects 


which they will present to the Department. An 
applicant who is not a duly licensed attorney at law 
or a certified public accountant or who is licensed 
in a state, where, in the opinion of the committee, 
the requirements are not adequate, must furnish 
satisfactory evidence of education and ability. A 
bad reputation as to integrity, or any previous con- 
duct which is unethical, as viewed by the standards 
of the American Bar Association or the American 
Institute of Accountants, or such conduct as would 
be considered unfair in commercial transactions, 
will justify the rejection of the application. 

The Board of Tax Appeals in drafting its rules 
of practice saw fit to make the restrictions more 
stringent in some respects and rather less so in 
others. With regard to the right of an individual 
taxpayer to appear in his own behalf, there is no 
difference. A corporation, however, appearing as a 
taxpayer must be represented by an officer. As 
noted above, an authorized employe of a corpora- 
tion as well may represent a corporation before the 
Treasury Department. Lawyers admitted to prac- 
tice before the Board of Tax Appeals are limited to 
attorneys at law who are admitted to practice be- 
fore the Supreme Court of the United States, or the 
highest court of any state or territory, or the Dis- 
trict of Columbia. Accountants who may practice 
before the Board are restricted to those who are cer- 
tified public accountants, duly qualified under the 


law of any state. Whereas the Treasury Depart- 
ment in its rules of practice gives recognition to the 
fact that the requirements for certification in some 
states are inadequate, any certified public account- 
ant is entitled to practice before the Board of Tax 
Appeals. The Board makes no definite statement as 
to the character or reputation of practitioners, 
though the right is reserved to deny admission, sus- 
pend, or disbar any attorney or certified public 
accountant. 

In view of the variety of provisions in the vari- 
ous states for qualification as a certified public ac- 
countant, the limitation of accountants to practice 
before the Board to such as have been certified is 
the subject of widespread criticism. The National 
Income Tax Magazine has received a large number 
of communications on this issue, some in protest 
against the restrictions made and some upholding 
the Board. Not all certified accountants favor the 
limitations adopted. 

Typical of the opposing arguments of a number 
is that of a Pittsburgh tax practitioner, who though 
neither a certified public accountant nor a lawyer, is 


authorized to practice before the Treasury Depart-. 


ment and has an extensive tax practice, 

It is a well-known fact that many young men, after com- 
pleting an accounting course and meeting the other technical 
requirements, secure a C. P. A. degree without having any 
actual accounting experience outside the theory obtained in the 
class-room, and with absolutely no tax training or experience. 
In fact there are certified public accountants of years, who in 
many cases have had little or no tax training and experience and 
who are totally unfamiliar with the tax laws, regulations and 
rulings. 

On the other hand, there are many public accountants, not 
certified, who have been successfully practicing for years, who 
have made a thorough study of the taxing acts and regulations 
and have handled tax cases very satisfactorily before the 
Bureau, yet who have never felt the necessity of taking the 
examination for the C. P. A, degree; or have perhaps been 
denied it because they did not meet one or more of the essen- 
tial requirements, such as a high school diploma, or because they 
were not in political harmony with the state board of examiners. 

Then there is that large body of trained and experienced tax 
practitioners who are not C. P. A.’s, but are fully qualified to 
handle tax cases before the Board, because of their training 
over a period of years, either in or out of the Internal Revenue 
Bureau, many of them holding cards entitling them to practice 
before the Treasury Department. 

The limitation of accountants admitted to practice before the 
Board to those certified would undoubtedly work an unwar- 
ranted injustice to many qualified tax practitioners. 

It seems to me that the Board could safely admit to practice 
those holding cards admitting them to practice before the Treas- 
ury Department who have a clean record in their transactions 
before the Department; and also those who can qualify as to 
tax training and experience, without regard to any degrees they 
may or may not have) 


A Washington attorney who has specialized in 
tax practice writes: 

In my opinion, some consideration should be given by this 
Board to admit to practice before it the many well-qualified 
accountants who are not certified public accountants. By well 
qualified accountants, I mean those who have conducted their 
business along honest and ethical lines and who have an inti- 
mate knowledge of the work required in presenting cases to the 
Income Tax Unit and before the Committee on Appeals and 
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It seems to be a hardship to exclude such men from 
practice before the Board although it may be well to require 
new practitioners to qualify under the present rulings. 


Review. 


A certified accountant of many years of succes- 
ful practice views the situation as follows: 


Ist. There are many uncertified public accountants who be- 
cause of education and ability are certainly entitled to be repre- 
sented before the United States Board of Tax Appeals. 


2nd. There are also many certified public accountants who 
are capable as far as auditors are concerned, but who lack the 
necessary basic education and broad general experience neces- 
sary in the handling of complicated income tax cases before the 
United States Board of Tax Appeals. 


3rd. There are many individuals practicing as public ac- 
countants and appearing before the Internal Revenue Depart- 
ment who are incompetent due to lack of basic education and 
general accounting and legal experience. This class, of course, 
should be eliminated and not allowed to practice. 

The writer believes that all individuals now practicing as pub- 
lic accountants who have received a university degree and who 
have had not less than three years’ experience in the practice 
of public accounting and the handling of income tax cases 
should be allowed to appear before the United States Board of 
Tax Appeals. 


Another communication intimates that the re- 
quirements for practice before the Board have been 
made more severe than those for membership on the 

soard itself. 


There are numerous reputable and old established firms of 
accountants and auditors who, due to the rules of the: American 
Institute of Accountants that all members of a firm must be 
certified public accountants in order to hold themselves out to 
the public as such, have long since discontinued to present a 
certificate signed with the firm name “By John Doe, C. P. A.,” 
limiting themselves to the firm signature and discontinuing to 
advertise as certified public accountants. 


The actual work done in making an audit, even when cer- 
tificate signed by a “C. P. A.” is given, is seldom, if ever, under 
the direct supervision of a “C. P. A.,” but actual supervision is 
done by a competent senior accountant assisted by junior 
accountants. 


Likewise most briefs, law citations and references therein 
are prepared not by the practicing attorney, but by a competent 
member of his staff, in many instances by advanced law students 
who are perhaps as familiar with the proper presentation of the 
case and the law involved when completed as is the attorney wha 
appears before the bar. 


It is noted that there are numerous firms of chartered ac- 
countants who are eligible to most of the societies of account- 
ants who have likewise been engaged in public accounting for a 
number of years, but who are excluded from application to 
practice. 


In many of the cases that will come to the Board for final 
determination, the preliminary work will all have been prepared 
by men, neither certified public accountants nor attorneys, but 
who have been engaged in public accounting practice for years 
prior to the passage of the first drastic tax law, and who have 
subsequent to that time specialized in income tax procedure, in 
addition to continuing in public accounting practice. 


A grave injustice, therefore, will be done to the taxpayer 
who preferring to adjudicate his differences within the Unit 
or the solicitor’s office, finally has to go to the Board and then 
has to change personal counsel, who although admitted to prac- 
tice before the-Treasury Department, cannot continue the case 
in person before the Board. 

Of the twelve original. appointees to the Board, four mem- 
bers, or one-third, are neither “C. P. A.’s” nor attorneys, and 
it remains to be seen what the ratio of “C. P. A.’s” and attor- 
neys the remaining twenty-two members will be, or to the total 
appointees. 


One of Chicago’s most reputable firms of certified 
accountants suggests the possibility that the narrow 
restrictions made may be illegal. 

_ The ruling appears to be drastic and arbitrary, and there 
is considerable doubt in some minds as to the effectiveness 


of such a ruling when it comes to be actually put into prac- 
tice. The right of a representative of a taxpayer to appear 
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in behalf of his client may be one that the Board cannot 
ignore. 

In our judgment, no certified public accountant should be 
in favor of a ruling that favors him, simply because he is 
benefited thereby. If the ruling is unjust, he should be as 
ready as any one to remedy it, so far as he can lend his 
interests or efforts in such behalf. 

This liberal view comes from a high class firm of 
certified public accountants: 

We do not approve of class legislation in any form. 


We do not approve or believe that the field should be limited 
to only attorneys or certified public accountants, neither should 
it be limited to include only those who have practiced for years 
before the’ Treasury Department. 


Any one, in our opinion, who is capable of doing this class of 
service, and will respect the ethics of the American Bar Asso- 
ciation should be eligible to practice before the board. 

Another objection is raised on the ground that 
many nominal certified public accountants are prac- 
ticing “who have not, and never expect to pass an 
examination. These certified public accountants 
have been permitted to call themselves such by the 
so-called ‘waiver route’.” 

The head of a prominent Chicago firm of certi- 
fied public accountants takes a middle of the road 
position on the question. 

In my opinion, practice should be limited to the following 
classes of accountants : 

(1) Certified public accountants. 

(2) Staff members of firms of certified public accountants 
who have already qualified as agents. 

(3). Chartered accountants and 


(4) Members of the American Institute of Accountants, 
whether or not they be C. P. A.’s. 


I take this position because I believe that in any profession 
qualifications should be demanded, that in the practice before 
the Board of Tax Appeals steps should be taken to eliminate 
such men who have not deemed it sufficiently important to meet 
the ordinary tests of qualification which the best standards of 
every profession demand. I believe very strongly that the so- 
called tax experts and former employes of the Income Tax Unit 
should be barred from practice. 


Many Uphold Adopted Rules 


To those who are satisfied with the rules of prac- 
tice adopted, there has seemed to be little necessity 
for marshalling supporting arguments, yet a number 
of communications have been received presenting 
reasons for upholding the Board. Among these it 
is the general consensus of opinion that some pro- 
fessional standards of practice are necessary unless 
the Board is to spend an excessive proportion of 
time investigating the qualifications and past rec- 
ords of individual applicants for enrollment. As- 
suming that some standards for admission to prac- 
tice are essential, the position is taken that it is no 
more than proper that the legal qualification stand- 
ards within each profession are the minimum 
requisites which should be approved. 


In support of the Board’s restrictions, a certified 
public accountant says: 

A doctor or a lawyer is not permitted to practice without 
showing conclusively that he is properly qualified, and an 
accountant unable or unwilling to pass a similar test, in my 
opinion, should not be permitted to practice before the Board 
of Tax Appeals. At present, the vast majority of non-certified 
public accountants, are men devoid of education, who misrepre- 
sent themselves to the public, and are incapable of benefiting 
their clients, even if permitted to appear in their behalf, 


Though we are not informed as to whether this 
attorney believes a woman’s place is in the kitchen, 
yet it is evident from the following opinions that he 

(Continued on page 277) 































Building and Loan Associations 
Exempt from Federal ‘Tax 


By L. U. CrRawrorp* 


substantially all of the business of which is 
confined to making loans to members,” are 


Sec. 231, 


NE sasctencl building and loan associations, 


exempt from Federal Income Taxes. 
Revenue Act of 1924. 


“In general, a building and loan association 
entitled to exemption is one organized pursuant to 
the laws of any State, Territory, or the District of 
Columbia, which accumulates funds to be loaned 
primarily to its shareholders for the purpose of 
building or acquiring homes.” Art. 515, Reg. 62. 


These associations had their origin in building 
societies wherein a number of persons agreed. to 
pool their savings and to loan the accumulated funds 
to their fellow members. The priority of right to a 
loan was often determined by lot, and in many in- 
stances only a small fee was charged the borrower 
for the use of money so loaned. Eventually the 
dues paid in, together with the repayment of loans, 
enabled each member to buy or build a home. 


In time it was found that members who were not 
fortunate enough to secure an early loan became dis- 
satisfied and wished to withdraw for the purpose of 
joining other societies which seemed to offer better 
opportunity. The securing of a loan was the pri- 
mary object in joining such societies, so that the 
savings feature did not appeal to prospective mem- 
bers. Furthermore, the low earning power of the 
society did not permit of its offering inducements to 
those desiring to save or invest money. 


Changes in Organization Necessitated 


In order that mcney might be secured with which 
to make loans more rapidly, the methods of these 
societies, and eventually their form or organization, 
were changed. For the purpose of enabling associa- 
tions to obtain investing members, borrowing mem- 
bers were charged rates of interest sufficient to offer 
attractive earnings to investors. The borrower and 
the investor shared alike in the increased earnings, 
and the purposes of the association were furthered 
by the change. 


There followed the issuing of different classes of 
stock, prepaid and full paid as well as installment. 
In return for certain privileges, such as the right to 
receive his dividends in cash and the right of full 
withdrawal after a short period, a member might 
accept a fixed rate of dividend, waiving his right to 
fully participate in profits. Other members were 
granted the privilege of earlier maturities upon the 
payment of larger periodical dues. Fixed dividends 

*Of Crockett, Couchman & Crawford, certified public accountants, 


Kansas City. Examiner in the Department of Building and Loan Super- 
vision, Missouri, for six years. 


are usually smaller than full earnings of an associa- 
tion and installment shares, borrowed and free, 
share in the full profits upon the same footing. 


The demands for loans were at times much in ex- 
cess of the funds provided by members. For that 
reason associations resorted to borrowing money, 
repaying such borrowings from funds accumulated 
through later payments by members. Conversely, 
at times there existed no demand for loans so that 
the accumulation of idle funds very seriously re- 
duced the earnings of the members, borrowers and 
investors alike. For this reason associations were 
granted the right to retire shares upon which no 
loan had been made, paying on retirement full book 
value. Further, in case of no demand for loans to 
members, associations were granted the power to 
make loans on real estate to others than members. 


Membership fees, loan fees and other fees have 
been provided as a means of partially defraying the 
expenses of promoting and operating the business 
of associations. Loan fees charged to borrowing 
members have been held to be a part of the interest 
or loan charge, both by various states and by the 
Income Tax Department. 


While sameness has ceased to exist, mutuality has 
not necessarily been destroyed. The business is 
controlled by the members and is operated for the 
benefit of all. The purpose of all these changes and 
the end to which they have contributed is “making 
loans to members.” 


This brief sketch of the origin and purpose of 
building and loan associations will serve to explain 
why, though earlier rulings of the Treasury Depart- 
ment placed a very narrow construction upon the 
exemption provisions of the income tax law, a 
much more liberal construction has been set forth 
in Article 515, Regulations 62. 

To be exempt a building and loan association 
must meet the following requirements, viz.: 


Be organized under state laws; 


Its purpose must be the accumulation of funds to 
be loaned to its members; 


It must be mutual; 

It must be operated so that substantially all of its 
business is confined to the making of loans to bona 
fide shareholders; 

It must not be “operated for profit.” 

An association meeting these requirements, 
“where it has no other features which render it 
liable to income tax,” does not lose its exemption 
because of any of the following things: 

That it issues full paid shares preferred as to 

(Continued on page 276) 
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THE INCOME TAX ON STOCKS 


AND BONDS 





For the special benefit of investors this depart- 
ment is inaugurated, which each month will be 
devoted to the presentation of subject matter 
especially affecting taxation as it applies to stocks 
and bonds and the income therefrom. 
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to which they apply, in order to secure the largest 
possible exemption. The date when the second 
exemption expires is based upon the end of the war, 
as fixed by proclamation of the President. 


Gross income does not include interest from 
bonds or other obligations of the states or political 
subdivisions of the states. The term “political sub- 
division” includes any special assessment district 
or division created by the proper authority of the 
state, acting within its constitutional powers, for 
the purpose of carrying out such public work as is 
a function of the state government. This includes 
cities, counties, drainage districts, school districts, 
highway districts, etc. Where state and municipal 
securities, whether or not bearing interest, are pur- 
chased at a discount and are held until maturity, 
the profit is not taxable where it clearly appears 
that it is received from the state or municipality in 
lieu of interest and does not exceed the total dis- 
count at which the securities were originally sold 
by the state or municipality. The gain realized by 
disposing of such securities before maturity, or by 
collecting at maturity upon obligations acquired 
from other persons for an amount less than that 


for which they were originally issued, is a taxable 
proft. 


The above exemptions do not extend to the in- 
come derived from the securities of private corpo- 
rations conducting waterworks, irrigation prajects, 
street railways, or other public utilities. Nor is the 
interest from bonds of foreign governments exempt. 





since the first edition in 1876. 


vs. Inhabitants of Lubec, 121 Me. 121, 115 Atl. 896. 
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Cooley on Taxation 


By THOMAS M. COOLEY, LL. D. 
FOURTH EDITION (1924) 
By CLARK A. NICHOLS 


Author of Nichols’s New York Practice and Contributor to Fletcher’s Cyclopedia of Corporations, McQuillin’s Municipal Corporations, Etc. 


4 Large Volumes $40.00 --- NOW READY 


[ae has been quoted by the courts more than all other books on taxation 
combined —the standard authority on taxation since 1876. Cooley first laid 
down many of the rules of taxation now adopted by the courts and has had a greater 
influence on decisions of the courts than any other writer. No statement of the law 
of taxation laid down by Judge Cooley, whether based on decisions of the courts or 
merely his views, has been criticised or dissented from by the courts in all the years 


The Ultimate Source of Authority on the Law of Taxation 


“The great text book, whose page was sought to buttress argument, is always, in matters of this import, somewhat 
in the nature of a court of last resort.”"— Mr. Justice Dunn of the Supreme Court of Maine in Inhabitants of Whiting 
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Dividends or interest, not in excess of $300 re- [7 
ceived in any one year by one individual, from a § 
domestic building and loan association, substan- | 


tially all the business of which is confined to mak- § 


ing loans to members, are exempt from both normal 
tax and surtax. 


Fully Taxable Bonds 


All other interest bearing securities are subject to 7 
the income tax. To the investor, this means that | 


the return from such a security is reduced by the ™¥ 


amount which he will have to pay to the United § 
States on account of the receipt of the interest. To 7 
determine the desirability of an investment in such | 
a security, as compared with an investment of the J 
same amount in tax-exempt bonds, it is necessary 7 
to know the amount by which the apparent yield | 


upon the security is reduced by the Federal income 7 
tax. 


The income of an individual cannot be regarded PY 


as a whole for this purpose, since the rate of tax 7 
changes materially with reference to the position of 
any particular item of income in the scale of rates. 7 
Therefore, with respect to any funds which are 7 
free to be transferred into either taxable or tax- 


exempt bonds, each amount of capital must be con- 7 


sidered separately with reference to the amount of 7 
the net income which will be received from it and | 
from other sources. The problem is whether the 
particular funds at hand will produce a larger net 


yield, in addition to the net income receivable from 4; 
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Mother sources, when invested in tax-exempt or in 
taxable bonds. 


Tax-Free Covenant Bonds 
The investor should not lose sight of the exact 


extent of the value to him of the so-called tax-free 
covenant contained in many bonds. 


The effect of 


the payment of the 2% tax at the source is exactly 


Fequivalent to an increased return of that amount to 


the owner of the bond. For example, a bond with 
a $40 coupon actually returns to the holder a net 
eld of $40.80, of which the 80c is free from 
income tax. The $40 which is received in cash is 
From the tax 


ment of the tax at the source. Therefore, if such a 
bond is available at a net yield of 5.65% after pay- 


ment of tax, the net yield will actually be increased 


rarded 
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Wor example, 


My 2% and is 5.76%. 


of tax 7 


: Dividend Paying Stock 


Amounts received by an individual as dividends 


To any person receiving a 
et income which is more than $8,000 in excess of 
the personal exemption and normal tax credits, the 
net yield from such securities, as compared with 
Maxable bonds, is therefore greater by 6% of the 
Wield before the payment of tax, the applicable sur- 
qax rate upon such income being 6% less than the 
tombined surtax and normal tax upon bond interest. 
in the case stated above a person 
eceiving a net income of approximately $100,000 


tfrom other sources, would receive a net yield of 
4.347% from $50,000 invested in stock of a domestic 
“orporation yielding 6.90% upon the purchase price, 
‘as compared with a net yield of 3.933% from a tax- 
“able bond offered to yield the same rate upon the 


purchase price. 


Profits Upon Securities Yielding No Income 


| If immediate income is not important, it may be 
Wery much to the advantage of a taxpayer, from 
Hhe standpoint of net yield, to purchase securities 
With no current return, such as non-dividend pay- 


ng stock, in preference to securities yielding divi- 


ends or interest. If such securities are held for 
More than two years, the profit is subject only to 
ithe 12'’4% tax upon capital net gain. If such secur- 
fHies are sold within two years after they are ac- 
Quired, the profit is, of course, subject to the normal 
“ex and the surtax, just as is interest upon fully 
Wexable bonds. 


\ Corporation Allowances 


4 A CORPORATION making its first return on a 

i calendar year basis is entitled to the full credit 

$2,000 under the Act of 1918, though the return 

B for a period of less than tw elve months. I.T.2065. 

®ffice Decisions 352 and 756 are thereby reversed 
part. 
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Exemption of Building and Loan 
Associations from Federal Income Tax 
(Continued from page 272) 


earnings, or with a fixed rate of interest, even if such 
rate is higher than the rate of dividends to other 
stock; 

That it borrows money or accepts deposits to pro- 
vide funds for making loans to members; 

That it makes loans to non-members when it has 
no demand for loans from members ; 


That it issues disproportionate amounts of pre- 
paid or full paid stock in order to obtain funds for 
making loans to members. 


The reasoning upon which the above provisions 
are based is well stated in Solicitor’s Memorandum 
1140, Dec. 1919 C. B., page 194. One reading the 
decisions regarding the exemption of building and 
loan associations from Federal income taxes can- 
not but be irapressed by the persistence with which 
all issues are resolved upon the facts of mutuality 
and of bona fide purpose. There is in this a very 
plain warning to all who seek to secure the advan- 
tages of a building and loan association and at the 
same time to escape its limitations. 


Building and loan associations having been cre- 
ated by. law must conform strictly to statutory pro- 
visions. Thus we find that, where an association 
purchased lots, erected houses for sale at a profit 
and distributed such profit among its members, it is 
held not to be such an association as is entitled to 
exemption, since dealing in real estate for profit is 
beyond its powers. I. T. 1961, III-13-1454. 


In many cases provisions of state law have vitally 
affected the determination of a taxpayer’s liability 
for income taxes. A notable instance of this is the 
community property decisions, wherein the status 
of taxpayers has been dependent upon provisions of 
state law. Recognition has also been given to regu- 
latory state statutes affecting public utilities and 
other corporations. It is well therefore that a build- 
ing and loap association conform to the laws of the 
state wherein it is incorporated. 


“The word ‘mutual’ cannot always be considered 
a synonym of ‘equal.’ Mutual credits are not neces- 
sarily equal credits; mutual debts need not be equal 
in amount.” (203 Fed. 876, 879.) Where sharehold- 
ers are on substantially the same footing with re- 
gard to the distribution of profits, particularly 
where borrowing members are not discriminated 
against, there is mutuality and the association is 
entitled to exemption, provided its business is con- 
ducted primarily for the purpose of assisting mem- 
bers to build or buy homes. (S. M. 1469, III-10- 
1404.) Mutuality is destroyed by discrimination be- 
tween classes of members, especially if against bor- 
rowing members. I. T. 1979, III-16-1508; I. T. 1992, 
ITI-18-1533; I. T. 1999, III-19-1549. 


Where there is any attempt to have a few fully 
participating shares of guaranty or like stock, leav- 
ing all other shares, borrowed and free, with only 
a fixed rate of profit, so that the fully participating 
shares will profit by a distribution of the balance of 
earnings or by the building up of a surplus to be 


) 
September, 1924 ; 


distributed at a later date, an association need not} 
expect to be exempted on the ground of mutuality. 


The purposes of a business are judged in the light @ 
of the history and of the operations of that business, 9 
Wherefore it is useless to expect exemption where ® 
the doing of business, except that of loaning to/ 
members for the purpose of building or acquiring | 
homes is other than incidental. , 

Where an association loans its funds to others 
than members and distributes its profits to holders) 
of paid-up stock, these being the only members} 
participating in the management and profits, it is 
held not to be exempt. A. R. M. 104, 1-21-1376. 4 

Where a large portion of loans are made upon yy 
stocks, automobile notes, and personal paper, held; 
not to be a domestic building and loan association, 


and not exempt. O. D. 1088, 44-21-1900. 


It is believed that a building and loan association 
is organized and operated “without profit” within! 
the meaning of the law when the total benefits or] 
profits aside from a reasonable rate of interest or 
reasonable dividends paid upon prepaid shares 
accrue to the shareholders still making payments) 
upon their shares. : 


In the light of this and other decisions, we must” 
arrive at the conclusion that, beyond a mere ques-) 
tion of the manner of distributing profits, there must) 
lie the question of purpose. Is the association goings 
beyond its legitimate scope for the purpose of earn 
ing profits? While the memorandum quoted seems 
to clearly determine all question as to profits aris E 
ing from operations primarily for the purpose 0 | 







making loans to members, it leaves no room to hope} 
that an association may engage in other business it} 


order to make profits for distribution to its mem: 
bers, and yet be exempt from taxation. 


Where an association engaged in the insurance 
business for profit was held not to be exempt. (0/7 
D. 1129, 49-21-1965.) Merely insuring the property) 
of borrowers as an incident to the loaning of mone. 
to members should not affect the exemption of 2 
association. : 

When we consider the taxable status of sharty 
holders in a building and loan association, we fini? 
the apparent anomaly that, though the associatio! 
is exempt, dividends paid by it may be subject t@ 
tax to the recipients. This results from the word) 
ing of Section 213, paragraph 10, which limits th] 
exclusion from gross income to dividends or intel 
est from associations “operated exclusively for thi 
purpose of making loans to members.” This ha 
been remedied in the wording of the 1924 Act w 7 
limits the exclusion to dividends or interest fro 
associations, “substantially all the business of w hich 
is confined to making loans to members.” 















There does not appear to have been any got 
reason for extending the limitation provided in thy 
Act by disregarding the facts as to “purposel§ 
That is a matter subject to proof and the law dot# 
not mean that the exclusive business of any assi 
ciation must be the making of loans to membet} 
though it does,mean that such other business muf} 
be incidental to “making loans to members.” 

(Continued on page 282) 
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Issues and Transfers of Business Trust 
Certificates Are Taxable 


N CONFORMITY with the decision of the 

United States Supreme Court in the case of 
Hecht v. Malley, the regulations relating to the 
stamp tax on issues, sales and transfers of stock 
have been amended. 


Treasury Decision 3620 adds a new paragraph to 
Article 33 of Regulations 40, which provides that 
the term “association” means a body of persons 
united together without a charter but upon the 
methods and forms used by incorporated bodies and 
includes operating or business trusts. The effect of 
the change is that the sale or transfer of certificates 
issued by trustees is not tax-exempt merely because 
the trustees are legally appointed for the entire 
period and beneficiaries retain no substantial con- 
trol over the affairs except to filling vacancies 
caused by death, resignation or disability. 


The issue, sale, and transfer of certificates or 
shares representing beneficial interests in an asso- 
ciation or in an operating or business trust are made 
taxable by Treasury Decision 3620, amending Arti- 
cles 4 (b) and 12 (f) of Regulations 40. 


Prior to this amendment the taxability of the 
issue of certificates by a trustee and the sale or 
transfer of such certificates depended largely upon 
the voice which the beneficiaries had in the conduct 


of the affairs of the trust and the control they had 
over the trustees. 


Should the Board of Tax Appeals Modify 
_Its Rules of Practice? 
(Continued from page 271) 


is dead set against conferring the ermine on 
accountants: 


It seems to me the new tax board has made a mistake in 
permitting certified public accountants to qualify for practice 
before that body. (I do not say this as one who is envious, 
because I have all I can do. I am merely trying to interpret 
the intention of Congress as I see it.) It is obvious that Con- 
gress intended that this body- should be in the nature of a court 
of tax appeals. The new Board is entirely detached from the 
Internal Revenue Bureau; in fact the Treasury Department it- 
self will be supposed to have a representative present in all 
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cases to present the Government's side of the case. The tax- 
payer will have his representative who will present his case in 
an orderly and formal manner as he would in any United States 
court. If this new tax organization had never been called a 
“board” but the “Court of Tax Appeals” there would have 
been no question as to whom it would have permitted to qualify 
for practice. 


I cannot see where there could have been any objection on 
the part of anyone had the Board limited practice to lawyers, 
and I do not see why any person should object to the rule of 
practice as actually promulgated. The right to represent clients 
before the Treasury Department has in no way been abrogated ; 
no privileges of any kind have been abridged. The question 
before the Board in framing its rules is not what is best for 
the tax expert, but what is best for the citizens of the whole 
United States. 


The new Board considered the welfare of taxpayers as a 
whole in framing its rules. These rules must necessarily be of 
general application. If it starts to make exceptions to general 
rules of practice, its entire time will be devoted to extraneous 
matters instead of the affairs of taxpayers. 


The problem which the Board of Tax Appeals 
faced is frankly stated in the following letter trom 
one qualified to speak with authority: 


You are probably familiar, at least in a general way, with the 
situation as it has existed in the Treasury Department. It has 
been confronted with some exceedingly serious problems grow- 
ing out of its rules with reference to admission to practice. 
The purpose of the Board, no doubt, was to admit to practice 
those who were capavle of properly presenting a case and, at 
the same time, avoid if possible the serious problems which con- 
fronted the Treasury Department. After very careful and 
thorough consideration, the Board apparently came to the con- 
clusion that, everything considered, the practice should be 
confined to attorneys at law and certified public accountants. 
It is obvious that the Board desires to confine its practice to 
those who have a proper conception of the duties which they 
owe their clients and to those who have standards and are 
bound by a code of ethics. As you know, there are those 
practicing before the Treasury Department who have taken 
advantage of their clients and who have no standards and 
who never heard of a code of ethics. It is that situation 
which has resulted in many of the very embarrassing posi- 
tions in which taxpayers have been placed. 


There is another phase of the situation. It is clear from 
the statute that Congress intended that this body should act 
largely as a court. It provides that both parties shall be repre- 
sented. If the Board is to dispose of cases expeditiously and 
efficiently, it is necessary that the cases be presented with the 
issues clearly defined and with all extraneous and immaterial 
matter removed. No doubt the rule will prevent many men who 
are well known as tax practitioners from practicing before the 
Board of Tax Appeals. Most of these men are thoroughly 
capable. It probably is impossible, however, to frame a rule 
which will permit such men to practice and, at the same time, 
avoid the serious problems with which the Treasury Department 
has been confronted. 
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HE recently enacted tax law is a compromise, 

not wholly satisfactory at all points to any 

party.* On the income tax schedules, however, 
the differences are mainly quantitative. Everybody 
accepts the principle of an income tax, with progres- 
sion according to the size of the income. Men 
ought to be taxed, it is agreed, in proportion to their 
ability to pay, and ability increases more rapidly 
than income. In the case of the estate tax differ- 
ences of opinion are far deeper. They involve prin- 
ciples of social and economic policy. Should we 
tax the estate, or the separate inheritance? If we 
tax the estate should we make the rates stiffly pro- 
gressive? If we tax inheritances, should we gradu- 
ate the tax not only in proportion to size, but also on 
the basis of degree of kinship? Should inheritance 
and estate taxes be levied by the federal govern- 
ment or by the states? It is hard to find two per- 
sons who will agree on the answers to these ques- 
tions. And with opinion so uncertain it may safely 
be assumed that we have not yet reached a solution 
that will stand. 


This is not to say that there is any doubt that 
inheritance taxes under one form or another are a 
permanent part of our revenue system, Federal of 
state. Merely viewed as income, an inheritance is 
a most appropriate object of taxation, since it falls 
to its recipient without personal effort, and repre- 
sents a surplus above his customary standards of 
consumption. In a democracy such taxes are an 
effective means for preventing the establishment of 
large hereditary estates. So much may be granted, 
yet we need to think out more sy stematically than 
we have done the principles on which ‘such taxes 


should be based. 


We shall not need to linger long over the ques- 
tion whether the estate in its entirety or the sepa- 
rate inheritance should be the basis of taxation. 
One man dies leaving a million dollars to ten heirs; 
another dies leaving a million dollars to a single 
heir. The estate tax, now a part of our Federal sys- 
tem of taxation, collects equal amounts from both 
estates. From the point of view of the heirs this is 
unfair. One who receives an inheritance of 
$1,000,000 could afford to pay more than ten times 
the tax paid by one who receives an inheritance of 
$100,000. When, as is the case with our Federal 
law, the tax is graduated with the size of the estate 
the unfairness appears even more forcibly in another 
aspect. The heir to one-tenth part of a million is 
taxed more heavily than the sole heir to $100,000. 


From the social point of view the plan of levying 
upon the estate instead of the inheritance is still 
more unsatisfactory. It is not the size of the estate, 
but that of the separate inheritance, that concerns 
a democracy which seeks to maintain a fair degree 
of equality. Moreover, the estate tax is not adapted 
to drawing distinctions between direct and collat- 
eral heirs that almost all men agree must be drawn 


*Republished by permission from The New Republic. 





The Future of the Estate Tax 





if death duties are not to discourage the accumula- 
tions and productive use of property. 

Here then is a reform which is obviously needed: 
the substitution of taxes on the separate inheritance 
for taxes on the state, whether the taxes are levied 
by the state or the Federal Government. Our state 
taxes are already on the inheritance basis. It re- 
mains for the Federal law to be brought into uni- 
formity with them. 


This opens another question which has been 
much discussed of late. Should the Federal Govern- 
ment tax inheritances at all, in view of the fact that 
a majority of the states are doing so? Might not 
such double taxation result in sheer confiscation? 
The answer to this question has been worked out in 
the recently enacted Federal law. Abate the Fed- 
eral tax by the amount collected by the states, up 
to a reasonable limit. With this principle accepted 
there is much to be said for a Federal tax. Such a 
tax would put an end to the quasi-bribery by-which 
some states induce the rich to establish residence in 
order to enjoy low rates of inheritance taxes or to 
escape such taxes altogether on the greater part of 
their estates. 


A suggestion made many years ago by Professor 
E. R. A. Seligman is worth reviving in this con- 
nection. Let the Federal Government collect the in- 
heritance taxes and turn back a specified percentage 
to the states. Since our economic system is national, 
and it is impossible to determine in what particular 
states a given fortune is earned, the wise plan would 
be to base such a distribution of inheritance tax 
funds on the population. Thus Nevada would share 
in the taxes on an inheritance received, we will say, 
by a resident of Kentucky from an estate domiciled 
in New York. This is only fair because Nevada 
probably helped, through trade and industry, to 
build up the estate. 


President Coolidge and Secretary Mellon have 
criticized the estate tax bill on still another ground: 
that it is essentially a capital levy and tends to 
apply to the current expenditure of government 
funds that had been accumulated for productive 
use. This objection applies obviously to the state 
inheritance taxes as well as to the Federal estate 
tax. Such taxes, the President and Mr. Mellon fur- 
ther point out, may inflict an injury upon the heirs 
to an estate quite out of proportion to the revenue 
received by the government, since they may force 
the liquidation of assets at sacrifice prices. They 
may also disturb all market relations, through the 
throwing on the market of large blocks of securities. 


These difficulties could be obviated by a rela- 
tively simple change in our treatment of inheritance 
taxes. Let it be frankly recognized that these are 
capital taxes, not taxes on ordinary income. And 
let it further be recognized that government, like 
the private individual, ought to meet its current 
expenditures out of the regular income flow. It 
does not follow that the state and nation should 
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avoid capital taxes. But it should keep the sums 


received from such taxes in the form of a perma- 
nent capital. 


If the state and Federal governments pursued this 
policy all sums received through inheritance or 
estate taxes would be invested productively and 
only the income from such investments would be 
available for ordinary expenditures. The govern- 
ment receiving such funds would eventually invest 
them in gilt-edged securities—probably Federal or 
state bonds. But it would not be necessary to pro- 
ceed inconsiderately to the liquidation ‘of other 
forms of property found in the estate or inherit- 
ances. The government, operating through trus- 
tees, would merely claim its share in an estate, con- 
tenting itself with its proper share of the income 
until liquidation could be effected without loss. 


If this principle were adopted of keeping intact 
capital obtained through inheritance or estate taxes. 
the state would eventually become a large capitalist. 
deriving a regular income from the functioning of 
economic society. Such a source of public revenue 
would be considered undesirable by those who re- 
gard the dependance of government on the taxpayer 
as an essential check upon wasteful and arbitrary 
political action. This difficulty could be met, how- 
ever, by assigning such revenues to particular serv- 
ices which ought in any event to be above the polit- 
ical struggle, such as universities, hospitals, funds 
for the care of neglected children, old age pensions. 
exe. 


In thus assigning to permanent social services the 
capital obtained by the state through inheritance 
taxes the government would be following the prin- 
ciples already worked out more or less consciously 
by private persons who recognize the social obliga- 
tion attaching to large estates. We should then be 
clearer than we are now as to the principles to be 
followed in the taxation of gifts. Such gifts as 
amount merely to the transfer of enjoyment funds 
from one person to another should of course be 
taxed. But gifts designed to endow services or in- 
stitutions of approved public character should not 
be taxed. On the contrary, it would be reasonable 
to place a premium upon the impulse to consign 
private resources to public purposes. 


Accrued Interest Disregarded in 
Determining Profit on Sale of 
Tax-Exempt Securities 


N INTERPRETATION of what is taxable, in- 
come has been made by the Income Tax Unit 
that is of special interest to dealers in municipal 
and other tax-exempt securities. According to rul- 
ing I. T. 1337, made some time ago, when a broker 
sells tax-exempt bonds between interest dates, and 
the agreement of sale specifies a division between 
the principal sum of a bond and the accrued inter- 
est, the difference between what the bond cost the 
taxpayer and what he sold it for, excluding accrued 
interest, is taxable income. 
A dealer in municipal bonds has asked for am- 
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plification of this ruling. He states that in purchas- 
ing municipal bonds from the issuing political 
subdivision there is invariably a delay in printing, 
signing, etc., and when the bonds are delivered to 
the purchasing dealer, interest has accumulated. 
Under the Indiana law the dealer is required to 
agree to pay the issuing subdivision at least par 
and interest to date of delivery. When the dealer 
subsequently sells these bonds to a client, he sells 
at a price plus accrued interest to date of delivery. 


The taxpayer in his tax return for 1922 claimed 
as tax-exempt interest only the difference between 
the accrued interest paid to the issuing city or 
county and the accrued interest subsequently re- 
ceived when the bonds were sold. However, he 
subsequently concluded that, according to Income 
Tax Ruling 1337, he was entitled to claim as tax- 
exempt the entire interest received from the client 
to whom the bonds were sold, irrespective of the 
fact that he had paid the issuing subdivisions part 
of this interest at the time the bonds were delivered. 


The Income Tax Unit has ruled that such a con- 
struction of I. T. 1337 is erroneous. 


It was intended that all accrued interest on tax- 
exempt bonds should be disregarded in computing 
taxable income, whether accrued before or after 
the bonds were sold by the municipality. 


By way of illustration, a concrete example is 
given in which a broker on July 1 bids on and is 
awarded $10,000 of M county 6 per cent bonds, 
dated July 1. The bonds are delivered to him by 
the county August 1, and he pays the county $10,000 
plus $50 accrued interest (accrued interest for one 
month). On September 1, he sells his client these 
bonds for $10,100 plus $100 accrued interest (ac- 
crued for two months). The taxable amount is 
$100, which is the difference between $10,000, the 
cost of the bonds, and $10,100, the sales price there- 


of, interest being disregarded in determining both 
the cost and the sales price. 


Treasury Stock is Limited to Holding of a 
Corporation’s Own Issue 


N INTERPRETATION of the scope of the term 

treasury stock as employed in the revenue laws, 
the Solicitor of Internal Revenue has ruled that 
stock of a subsidiary corporation held by a parent 
company or stock of a parent company held by a 
subsidiary is not in effect treasury stock, and a 
sale of such stock is not to be treated as a sale by 
a corporation of its own capital stock. Conse- 
quently, the sale of such stock to an outside interest 
is a transaction resulting in gain or loss. The So- 
licitor held, however, that the amount of dividends 
received on such stock held by a corporation should 
not be included in taxable income. 


Treasury stock, as generally understood, is fully 
paid up and issued stock of a corporation which 
has come into the possession of the issuing com- 
pany through purchase or gift. Articl 543 of 
Regulations 62 provides that no gain or loss is 
realized upon the sale of such stock. 








Editorial Review 


Representation on the Board of ‘Tax 
Appeals 


The twelve appointments made to membership on 
the Board of Tax Appeals have given rise to a 
diversity of opinion as to whether the expectations 
of taxpayers are likely to be met. For example, one 
commentator laments that prospects of relief fall 
short of what was hoped for because the business 
man thus far has no direct representation on the 
Board. 


Before the merit of this criticism can be fairly 
considered, it is necessary to have a general concep- 
tion of the proper function of an organization cre- 
ated to hear appeals from the decision of the Bureau 
of Internal Revenue. Should it act as a legislative, 
administrative, or judicial body? Congress gives the 
Board no other authority than to serve in a judicial 
capacity, of settling disputes between taxpayers and 
the Government. 


As a judicial body, the Board should be impartial 
in its decisions between disputants: The exercise 
of impartiality does not, as there seems to be a dis- 
position to infer, mean that an organization acting 
as a referee in tax cases should be indifferent to how 
much in taxes the taxpayer is allowed to escape. 
An impartial hearing implies rather that both the 
taxpayer and the Government shall be treated 
fairly. 


The criticism most frequently made of the system 
where the Committee on Appeals and Review was 
the last resort for a hearing before recourse to 
remedy in courts of law, was that the Bureau of 
Internal Revenue in effect was both the judge and a 
litigant. A reversal of this situation is not one to 
be properly sought. The taxpayer should at best 
expect no moré than an impartial hearing. 


But it is not sufficient only that the Board be 
impartial. It must be competent to pass upon the 
questions at issue. In matters of taxation the execu- 
tive engaged in commerce or manufacture retains 
the services of some one who specializes in the sub- 
jects involved. His statement of income is prepared 
by an accountant, and if questions of law are in- 
volved he is represented by an attorney. The ques- 
tions that will arise before the Board of Tax Appeals 
will primarily involve accounting principles and 
technique, interpretations of law, application of 
court decisions, and other largely technical compon- 
ents. It is obvious that those who sit as arbiters in 
a hearing should be qualified to pass intelligent 
judgment upon the representations made by either 
side, whether involving law or accounting. A well 
balanced representation of lawyers and accountants, 
therefore, seems to be the logical choice for mem- 
bership on the Board of Tax Appeals, both in the 
interest of the taxpayer and the Government. 
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State Tax Burdens 


Preliminary steps have been taken for develop- 
ment of a popular demand for economy in expendi- 
tures by state and subordinate divisions, as well as 
by the Federal Government. President Coolidge 7 
has indicated his attention of calling a conference 7 
of governors and other state executives to discuss 
remedies. Meanwhile, statistics are being gathered 
in various states on tax conditions. 


To ascertain how heavily its members are taxed, 
the Manufacturers’ Association of Wisconsin re- 
tained the services of the National Industrial Con- 7 
ference Board of New York to make an investiga- 
tion of the tax situation in Wisconsin. 


For the eleven-year period beginning with 1913 © 
and ending with 1923, it was ascertained that the 
average amount of taxes raised per head of popula- 
tion is $30.31. This was determined to be 9.7 per 
cent higher than Illinois, 11.4 per cent than Indi- 
ana, 4.4 per cent than Michigan, 11.6 per cent than 
Ohio, but 1.3 per cent lower than Iowa afd 138 
per cent lower than Minnesota. ) 


OR SR oe 


In order to compare distribution of taxes, statis- | 
tics were obtained on the tax levied on three leading |7 
manufacturing and three leading industrial counties | : 
of each of seven states. It was found that the tax ‘ 

i 


burden on industry was considerably higher in Wis- 7 
consin than in the other six states. 


It is noteworthy that comparisons were made |) 
with no states in which an income tax is levied. ; 


The report contrary to its real purpose serves to 
emphasize the deficiencies in the tax system of sur- > 
rounding states, in some of which intangible prop- | 
erty escapes almost entirely untaxed and little uni- 7 
formity exists in the valuations of real property for 
tax purposes. y 








As long as such chaos in tax assessment between : 
the states exists, it will be necessary for states 
which seek an approach to a systematic and equit-| 
able tax levy to compromise with expediency in| 
order not to discourage the development of local|? 
industry. 






There is, however, little to substantiate assertions |) 
being made in connection with the recent report on |] 
the Wisconsin tax situation that taxes in that state | 
are driving out industry. About a year ago the|) 
same cry was raised when the legislature was in} 
session. One Wisconsin newspaper went so far as{7 
to name a number of companies which had either} 
moved from the state or were contemplating such ¥ 
a change on account of excessive taxation. We in 
vestigated by letter and found tliat in the instances [7 
where corporations had left the state, the change 
was made for other causes. In the other cases cited 
denial was made that removal from the state was 
contemplated. 
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Special Division for Audit of Returns 
Involving Income from Natural 
Resources Abolished 


XPRESSIONS of opinion from the extractive 
industries indicate that the abolition by the 
sureau of Internal Revenue of the Natural Re- 
sources Audit Division and the distribution of its 
work to other audit divisions of the Income Tax 
Unit are viewed with misgiving. 
With reference to this administrative change, the 
Mining Congress Journal comments as follows: 


The valuation problems of mining companies will continue to 
receive the specialized consideration of the Engineering Divi- 
sion, but their accounting problems will not have such special 
consideration. According to a statement of Commissioner Blair : 
“The determination of tax liability, once a valuation has been 
made, is no different in the natural resources industries than 
in other industries.” 


This is an erroneous conclusion. That the accounting prob- 
lems of mines and other natural resources are different from 
those of other industries has been recognized quite generally in 
treatises on taxation and accounting published since the inci- 
dence of Federal income taxation. Many of the differences are 
easily demonstrated by reference to provisions of the revenue 
laws. There are many conditions and considerations that are 
found only in the cases of natural resources. 


(1) Natural resources properties usually are acquired for 
stock, and invested capital computations depend very largely 
upon valuations and appraisals. Manufacturing, trading, trans- 
portation, finance, etc., usually are formed by the issuance of 
stock for cash paid in, and properties are acquired for cash. 

(2) Depletion allowances on the basis of cost, March 1, 
1913, value, and, in some cases, discovery value, make complica- 
tions in the determination of statutory income and invested capi- 
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tal in order to properly allow for realized appreciation. Re- 
alized appreciation has been handled erroneously probably more 
frequently than any other item in mine accounting. 

(3) Depletion allowed on the basis of the 5 per cent limita- 
tion prior to 1916, when less than depletion actually sustained, 
adds to the complications involved in the determination of stat- 
utory income and invested capital. 

(4) In the case of sales of mines, oil and gas wells, where 
the principal value of the property sold has been demonstrated 
by the taxpayer through prospecting, development or dis- 
covery, the tax on profits from such a sale is limited to 16 
per cent of the sale price in 1921 revenue act, and to 20 per 
cent in the 1918 act. 

(5) The necessity for continuous discoveries of new re- 
serves as anticipated reserves are exhausted or pinched out, 
the variations in the grade of ore in the case of metal mines, 
the fluctuation in selling prices, and the continual occurrence of 
unexpected disasters, such as explosions, fires, cave-ins, etc., 
make it impossible to compute with mathematical accuracy and 
in accordance with ordinary accounting principles the proper 
annual amortization or return of investment. 

(6) In the case of mines, and oil and gas wells, the revenue 
department must deal to a large extent with unknown factors, 
and, as the mining or well operations proceed, these unknown 
factors gradually become known and the computation of net 
profits changes accordingly. 

The ordinary accountant, who is inexperienced in the intrica- 
cies of mine accounting, very naturally approaches audit ques- 
tions in natural resources cases by applying the orthodox prin- 
ciples of a standardized business (to paraphrase the statement 
of a leading authority on mine accounting), and starts out on 
the wrong track by overlooking the fact that it is impossible to 
be scientific in computing the net profit in any natural resource 
operation until the operation is completed. 

In any other industry, according to this authority, the 
advocacy of shifting accounting methods as conditions vary 
might justly be termed accounting heresy; but the rapid accu- 
mulation of ridiculous and disastrous accounting results, due to 

(Continued on page 285) 








Balanced ? 


Do you ever FIGURE how much you lose when you must put the proper 
VALUATION on a man’s character and can only resort to guesswork? 


A dependable ANALYSIS of character can BALANCE the loss sometimes 


sustained. 


YOU can make these interesting analyses by learning the secret of reading 
character instantly, as effectively disclosed in “ HERE’S POWER.” 


Dr. Harlen E. Tarbell and John B. Rolle, two of America’s most eminent’ psychologists and 
character analysts have prepared this simplified and practical guide, so that YOU may study 
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Exemption of Building and Loan 
Associations from Income Tax 
(Continued from page 276) 


Except as to the $300.00 fixed exclusion, interest 
received from building and loan associations is sub- 
ject to both normal and surtax, while dividends are 
subject to surtax only. The tax attaches when pay- 
ment is made or when unrestricted credit is passed 
to the stockholder. Unrestricted credit apparently is 
considered a credit subject to demand for payment 
without deduction. In some states notice of with- 
drawal is required and payment must be made in 
the order in which notices have been filed, it being 
further provided that an association is obligated to 
apply only a certain portion of its receipts to the 
payment of withdrawals. What effect this will have 
upon the question of “unrestricted credit” s€ems to 
be undetermined. 


So far as the small shareholder is concerned, the 
determination of the question of constructive pay- 
ment is not of importance, but to the shareholder 
having a large amount of stock or carrying a chain 
of shares it is of interest. If profits accrue and are 
taxable each year, then there will not be a large sum 
in any one year upon which to pay surtaxes, and in 
each year an exclusion of $300.00 may be claimed. 


It is well to realize that “exemption” is a privilege 
granted under the law and, that being the case, such 
provision will, without doubt, be construed strictly. 


Since the article above was written the Solicitor 
of Internal Revenue has made two decisions involv- 
ing the interpretation of what constitutes a tax- 
exempt building and loan association under the 
Revenue Acts of 1918 and 1921. 


In the first case it was held that a domestic build- 
ing and loan association which accepts deposits from 
nonmembers and makes loans to nominal share- 
holders is entitled to exemption from taxation only 
when the rate of interest charged to borrowing 
members is not exceeded by the rate of dividends 
paid to nonborrowing shareholders and at the same 
time compares favorably with, and only slightly 


exceeds, the rate of interest paid to depositors. S. 
M. 2116. 


In general explanation of the requisites for a 
building and loan association entitled to tax exemp- 
tion, the Solicitor said: 


Mutuality remains the essential principle of a true build- 
ing and loan association, and under the principle of mutual- 
ity it is indispensable that substantially all of those who 
borrow from an exempt association be permitted to share 
on an equal footing with nonborrowing shareholders in its 
profits and benefits. A true building and loan association 
is operated for the benefit of its installment shareholders, 
and primarily those who borrow to build or acquire homes. 
Deposits may be accepted by such an association only when 
the needs of the borrowing members make it necessary. 
Nominal subscriptions by borrowers instead of subscriptions 
to the full amount of the loans made are permissible, but 
only when nominal subscriptions are more advantageous 
to borrowing members than full subscriptions. Thus, if 
the borrowers can save more in having their . payments 
credited against the principal of their loans than they would 
receive in dividends by having their payments credited 
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toward the purchase of installment stock, the rate of interest 
charged on loans being in excess of the rate of dividends 
paid on stock, nominal subscriptions are not incompatible 
with mutuality. 


The rate of interest charged to borrowers by a building 
and loan association is also a material factor. As true build- 
ing and loan associations are operated primarily for the 
benefit of borrowing members, the rate of interest charged 
is necessarily reduced to a minimum, and exceeds the rate 
of interest paid to depositors, where deposits are accepted, 
to no greater extent than is approximately sufficient to take 
care of the necessary expenses of the association. 


In another case the Solicitor denied exemption 


to an association which had all paid up stock to the § 


exclusion of installment stock. It was held that 
except when necessary to carry out its primary 


purpose, a building and loan association to be en- § 
titled to tax exemption must confine its business to 7 
making loans to members from funds obtained 7 


S. M. 


2225 


from other members. 


Publicity of Income Tax Returns 
(Continued from page 266) 
a report giving as his reason the publicity feature. 
This would squarely present the question, but 
would, in case of an adverse decision, expose the 
party so refusing, to the penalties provided for 
tailure to file. 


In the particular case in Wisconsin, the Supreme 
Court held that a particular plantiff would not 
suffer any damage, and the court therefore refused 
to consider the constitutional questions involved, 
reversing the decision of the trial court. The deci- 
sion fails to mention the point raised by the plain- 


tiff and decided in a number of cases, namely that | 


the injury consists in the divulging of information 
in which the plaintiff has a property right, irrespec- 
tive of the character of such information, or the 
amount of substantial damage. It is intended to 
ask the court for a rehearing, and if this is unsuc- 
cessful, to take the case to the United States 
Supreme Court. 


In any case, however, in view of the particular | 


ground upon which the decision was placed, the 
question of constitutionality is an open one, and 
can be raised in some other way, if necessary. 


In view of the great importance of the question, 
and the serious character of this invasion of private 


rights, it is to be hoped that the matter may ulti-| 
mately be so presented to the appropriate court in| 


such form that the issue must be met. In view of 


the principles of constitutional law, and of general | 


law applicable to the question, there seems every 
reason to believe that publicity of returns will be 
held an unconstitutional invasion of the rights of 
the individual citizen and taxpayer. The fact that 
full publicity was not adopted in the recent revenue 
act, only postpones the issue. On account of the 
importance of the question, not alone locally, but 
for the whole country, it is anticipated that the fight 
on the Wisconsin practice will be continued until 
the question is finally decided, one way or the other. 
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THE NATURAL WAY TO KEEP RECORDS OF ANY 


Showing Flex-Site opened for 
swift removal or insertion 
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Keep your records 


in 14 the space—at 1 less cost 


JOUR card files and ledgers are 
labor saving. Time and money 
saving as well. But suppose you could 
make still further savings. Would you 
be interested? Would you, at any rate, 
like to know whether or not they would 
be possible in your work? 


Other firms with seemingly top- 
notch systems, have made even further 
advances—savings of 1/4; in time and 
costs—by investigating Flex-Site 
Records. 


The Flex-Site method enables you to 
keep records by using loose leaf sheets 
in a book type device. ‘These sheets 
may be of any required size. Each rec- 
ord,.on ‘a separate sheet, is placed in 
the device in over-lapping arrangement 
and held in perfect alignment with the 
name or indexing information for every 





record exposed clear across the sheet in 
plain view. 


Improves—Does Not Disturb 
Present Methods 


Flex-Site is the natural way to keep rec- 
ords. It is the easiest way to make entry. 
It is the quickest way to find records, be- 
cause the eye can sight the sheet wanted 
even before the hand can reach it. All the 
time and labor that must be spent “hunt- 
ing’? when records are kept in an inefficient, 
blind way—either in box or drawer card 
files, or blind bound, or loose leaf books— 
is entirely saved. And Flex-Site doesn’t dis- 
turb your present system—only improves it. 


For Any Kind of Record 


You keep thousands of records perhaps. 
Or maybe only a few. But in either case, 
Flex-Site economies will amaze you. 

Here is a system of hundreds of different 
forms for hundreds of varied records used in 
hundreds of businesses, professions, schools, 
societies, etc. Your business isn’t too different. 


FLEX-SITE 


Visible Records 


Low Cost—Low Upkeep 


Not only does Flex-Site save you ' at the 
start. Not only does it save you '% in time 
and labor, but there are added advantages of : 


Simple and easy expansion. New records 
are added in a moment—old 


ones re- 
moved as quickly. 


Easy portability. Much lighter in weight, 
Flex-Site Records are carried from place 
to place easily. Readily stored in your 
regular safe. 
Space saving. Flex-Site Records occupy 
far less space than other types of rec- 


ords —for example, 10,000 items can be 
handled in a 4 ft. space. 


What Records Do You Keep? 


Tell us what your records are. Send us, 
if you like, sample forms. If we can’t sug- 
gest savings, we'll tell you so frankly. If 
we can, we'll give you complete details, and 
you can decide for yourself. No obliga- 
tions. Write today. 


Visible Records Equipment Co. 
226 West Adams Street, Chicago, Illinois 


Freeciceelieenedtiteetionmatiiememnticmetimmtientideedtiet=temetiemest=tiaet=itent! 


Visible Records Equipment Co. ~*. | 
226 West Adams Street, Chicago, Illinois. 

I would be interested in learning, without any | 
obligation, how we can keep our records at a 
saving of % in time and space.—289 
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Posting Tray in 
Operation 


Steel Filing Wood Filing Steel Structural Filing Desks Costumers Sectional 
Cabinets Cabinets Strength Safes Systems Chairs Tables Bookcases 
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FACTORY AT CINCINNATI 


Agencies in all Cities— Branches in the following; 
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GEILE NORIO 
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DETROIT NEW ORLEANS WASHINGTON, D. C. 
137-141 Lafayette Blvd. W. 417-423 Camp St. 1218-1220 F St., N. W. 
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| Appeals to the Board of Tax Appeals Must 
Comply With the Rules 


A NNOUNCEMENT has been made by Charles 
D. Hamel, chairman of the Board of Tax Ap- 
eals, that a number of the purported appeals which 
rave been filed are unacceptable because they do 
1ot comply with the rules, which specify that an 
Pappeal must contain the full statements of fact and 
@propositions of law which are relied upon. 





In explanation of the reason for requiring a com- 
Mplete presentation of the case at issue, the statement 
Wn behalf of the Board of Tax Appeals says: 


“The Board of Tax Appeals is an independent agency, sep- 
Whrate and independent from the Bureau of Internal Revenue 
Wand the Treasury Department. The files in the Bureau are not 
available to the Board in connection with the consideration of 
any case, only in so far as they may be placed in the record by 
he parties. The statute clearly contemplates a trial before the 
WBoard and each case must be decided upon the record made 
Mhefore it by the parties.” 


= The Ohio Farm Bureau Federation hag been active during 
he last six months in advocating a simliar tax for that state. 


Gasoline Tax Favored by Farm 
Organizations to Finance Road 
Building and Upkeep 

N THE interest of reducing the property tax 
burden, the American Farm Bureau Federation 
| gn a number of states is actively working toward the 
“adoption of a tax on gasoline to be applied to the 
building and maintenance of public highways. In 
many of the states funds for such expenditures are 
pbtained from a special road tax on real estate. 


SAA Al 


> Figures obtained by the Wisconsin Farm Bureau 
7 wleratien show that in 1923, $42,586,000, or over 
0 per cent of the tax money spent on roads, was 
|xharged against general property. 


Largely through the interest of the Indiana Farm 
ureau Federation, a gasoline tax was passed in 
indiana over a year ago. During the seven months 
Yended on April 30, 1924, the tax of 2 cents on each 


Ygallon of gasoline yielded more than two million 
(Mdollars, 
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Special Division for Audit of Returns 
Involving Income from Natural 
Resources Abolished 


(Continued from page 281) 


rigid adherence to a theory or rule, is sufficient justification for 
the application of common sense in dealing with the speculative 
problems of mine accounting. 


In accounting for net profits of mining ventures or other 
natural resources operations, there must be flexibility and 
adaptability of methods to meet the conditions that exist in 
each different operation. Only experienced mine accountants 
can give the cases of mining companies the specialized consid- 
eration required to attain fair and reasonable adjustment of 
tax liability. 


The wisdom of abolishing the Natural Resources Division 
will, of course, be determined by future results. It is the com- 
missioner, rather than any taxpayer or group of taxpayers, who 
shall say how the taxpayers’ accounts should be audited. If 
unfair and unjust results obtain and demonstrate that the new 
plan is unsatisfactory from the standpoints of both the Govern- 
ment and the taxpayer, Commissioner Blair should not hesitate 
to reestablish the divisional organization plan where the work 
of the auditors who analyze the accounts can be closely co- 
ordinated with the work of the engineers who analyze the oper- 
ations and know the properties. 


Government auditors who are unfamiliar with natural re- 
sources operations, conditions, problems and terminology will 
be unable to make fair and intelligent tax determinations. It is 
essential that the Income Tax Unit shall keep experienced 
natural resources accountants on the audit work in natural re- 
sources cases. This much the taxpayers of the natural resources 
industries have a right to expect. 
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